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Upon the question, what shall be our 
future banking and currency system, 
which is now engaging so many think- 
ing minds, Professor Van Buren Dens- 
low, author of the work on ‘‘ Economic 
Philosophy ” and who is known asa close 
student of financial questions, has pre- 
sented to the public the outlines of a 
plan which is published elsewhere in the 
JourNAL, Respecting the currency of 
the national banks, it is shown to be 
objectionable, in that it lacks the actual, 
daily redemption feature which is the 
characteristic of a true bank note, and 
is thus wanting in the needful element 
of elasticity. Professor Denslow sug- 
gests a return to the system of free 
banking, under which each bank may 
issue its notes in exchange for com- 
mercial paper, and the establishment of 
a bank of the United States to compel 
redemption, modeled on the principle 
of the former United States banks, but 
free from the snags which caused their 
cessation. Currency so issued is stated 
to be a national, rather than a state 
affair, (whether issued by a bank opera- 
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ting under national or state charter) 
and should be under federal supervision. 
This, however, should be financial rather 
than merely administrative, and should 
be exerted through a bank of the United 
States, rather than through a comp- 
troller of the currency. The deposit 
and discount functions of banking are 
regarded asa proper matter for state 
control, Professor Denslow believes that 
federal supervision of these branches of 
banking is, by reason of state pride, 
unpopular, but that the supervisory 
functions now exercised by the federal 
authorities, should devolve upon those 
of the state, so that the established sys- 
tem of banking may ‘‘combine state 
pride and diversity with federal power 
and unity.” 

We invite discussion of the plan sub- 
mitted by Professor Denslow. What 
our future banking and currency system 
is to be—and what will be the best sys- 
tem all things considered—is an engag- 
ing subject, and one upon which we 
would be glad to see an interchange of 
views between our readers. 


Are days of grace doomed? In the 
interest of a patient and long-suffering 
commercial community, we hope so, 
The variety and intricacy of business 
transactions which involve the hand- 
ling and use of commercial paper neces- 
sitate the existence of complex rules 
governing all dealings with commercial 
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instruments; and the task of acquiring 
a correct knowledge of these (whether 
existing by statute, common law or 
usage) is by no means easy. But when 
there exists in addition to necessary rules 
governing dealings in negotiable paper, 
others for which the reason has long 
since passed away, the business system 
which tolerates the deadwood is in 
great need of repair. The stage-coach 
has been superseded by steam transit, 


the candle by gas and electricity, yet’ 


the antiquated custom which allowed 
the drawee of a foreign bill three days 
of respite in which to pay, has been re- 
tained and extended in our day, with- 
out reason or necessity, to a large vari- 
ety of commercial paper. In  conse- 
quence, the collecting banker, who holds 
for presentment a future-payable check 
carrying indorsers, is sorely troubled 
about exact date of presentment and pro- 
test; the presenter of a sight draft 
must study the law of his particular 
state to find out when his paper is pay- 
able, and the judges to whom fall the 
decision of many disputed questions 
growing out of the allowance or non-al- 
lowance of days of grace, themselves 
sadly differ, according to jurisdiction, 
respecting the date of maturity and pay- 
ment of identical instruments. The cases 
wherein losses have occurred through 
non-compliance with technical rules of 
grace, where their application has been 
uncertain and doubtful, are numerous, 
and afford strong reason for abolition. 

The American Bankers’ Association 
has now undertaken the task of obtaining 
legislation throughout all the states in 
the Union wherein this seventeenth cen- 
tury barnacle is attached to the business 
system in more or less aggravated form, 
to do away with theevil. The subject 
was brought before the last convention 
at New Orleans by Mr. Van Slyke, a 
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Wisconsin banker, and later, a commit~ 
tee has been appointed and a bill drafted 
and sent to the secretaries of the various 
state bankers’ associations and the vice- 
presidents of the American Association 
in the several states urging them to se- 
cure the passage of the bill in their re- 
spective legislatures. The form of bill 
adopted is as follows: 


A BILL TO ABOLISH DAYS OF GRACE. 


Sec. 1. Allnotes, drafts, acceptances, bills of ex- 
change, bonds or evidences of indebtedness, whereby 
he they or it shall promise to pay any person, corpo- 
ration or order or the bearer any sumof money as 
therein mentioned, and in which there is no expressed 
stipulation to the contrary, no grace, according to 
the custom of merchants, shall be allowed, but the 
same shall be dueand payable, as therein expressed, 
on the day and date named, without grace. 


Sec. 2. All acts and parts of actsinconsistent with 
the provisions of this act. are hereby repealed. 


Sec. 3. This act shall take effect and be in force 
one year from and after its passage and publication. 

Bankers throughout the country will 
be advised, and expected to aid in pro- 
curing the passage of the bill in their 
respective states. Word comes from 
Massachusetts, under date of March 9, 
that a proposition is pending in the 
legislature there to abolish grace. The 
matter has been heard by the committee 
on banks and banking, but no report 
yet made. The inauguration of this 
movement, it seems, was wholly inde- 
pendent and without the knowledge of 
the American association’s action, until 
after the first steps were taken. 

All bankers and business men who 
believe there is no good reason for the 
existence of days of grace, and that 
their effect is to create doubt and litiga- 
tion, should unite in the effort for their 
extinction, And, although we know that 
lawyers like litigation, we believe the 


- legal fraternity, also, if their sympathy 


is enlisted, will extend material aid in 
effecting the object desired. 


The current (March) Forum contains 
two articles by writers of national rep- 
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‘ute upon the question of free coinage of 
silver; one by E. O. Leech, director of 
the mint, the other by R. P. Bland, 
Congressman from Missouri, and the 
most prominent advocate of free coin- 
agein this country. The views of these 
writers, as is well known, are directly 
opposed as to the result which would 
follow free coinage, Mr. Bland honestly 
believing it a step in the right direction, 
while Mr. Leech sees in such a meas- 
ure, nothing but disaster. 

Mr. Leech confines himself to the 
question: would free coinage bring 
European silver here? He presents ex- 
haustive facts and statistics respecting 
the finances and money-stock of Euro- 
pean countries to prove that, asa re- 
sult of free silver legislation, we should 
be flooded with the world’s silver. It 
is a conceded fact, the writer states, 
that the annual foreign, as well as do- 
mestic, product would come to our 


mints so long as we could maintain the 


price in gold. 

How about foreign silver coins? 
The writer presents statistics respect- 
ing the stock of silver in the principal 
countries of the world, exclusive of the 
United States. This approximates $3, 
397,000,000 of which $2,930,000,000 
are full legal-tender coin and $467, 
000,000 subsidiary, or limited-tender 
coin. The actual commercial value of 
the silver contained in these coins is 
stated to be from 30 to 40 per cent less 
than face value, and except in countries 
where silver coins are interconvertible 
with gold coins, the actual purchasing 
value of these coins as compared with 
gold, has depreciated to the same extent. 
The stock of full legal-tender silver coins 
(other than subsidiary or divisional 
coins) in the principal countries of Eu- 
rope approximates $1,100;000,000 of 
which some $430,000,000 are stored in 
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the vaults of five banking houses. In 
the event of free coinage, the writer 
believes this stock would very largely 
be deposited at our mints for payment 
in legal-tender money, interconvertible 
with gold. Two reasons are generally 
advanced why this would not take place 
(1) because the silver coins of Europe 
are now in use for monetary purposes at 
their nominal value; (2) because such 
an exchange would entail a loss 
of between 3 and 4 per cent upon 
the owners of such coin, equivalent 
to the difference between our coining 
rate and the European coining rate of 
silver, together with cost of shipment 
and insurance. Mr. Leech controverts 
these reasons by a detailed portrayal of 
the existing finances of European 
countries and policies, inaugurated and 
proposed. European countries it is 
stated, are strongly tending toward the 
gold standard, not entirely from choice 
but largely from necessity, growing out 
of the fact that by natural selection gold 
has become the measure of value in the 
commercial world. Gold (the English 
pound sterling) is the standard of inter- 
national exchange, whether with gold- 
standard or silver-standard countries, 
and European countries are compelled 
to conform their monetary systems to 
that of the country whose monetary 
unit measures the value of all internat- 
ional exchanges. When opportunity 
came to exchange their silver for gold, 
they would do so, even at a slight pecun- 
iary loss. For proof of this, the history 
of monetary reform in Germany is poin- 
ted to. Germany, in order to adoptthe 
gold standard, disposed of an enormous 
stock of silver coin in circulation, at a 
loss of nearly ten per cent. It ceased 
its sales when the price of silver de- 
preciated too largely, and still has in 
circulation one hundred million dollars 
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in silver thalers which it would be only 
too glad to sell, in order to perfect its 
monetary system. Roumania, also, a 
small country, disposed of her silver at 
a loss of 25 per cent. and Austria—Hun- 
gary is now making preparations for 
melting down its silver coins at a 
loss of nearly 40 per cent. 

Further, the Bank of France holds a 
very large portion of the five-franc silver 
pieces ot the debtor states of the Latin 
Union, and these states can be called 
upon, under the terms of the Latin 
Union, to redeem these coins in gold at 
the end of any year. Such a demand 
would be very difficult to fulfil. Free 
coinage at $1.29 per ounce by the United 
States would be a golden opportunity 
to unload. Other facts are cited show- 
ing other European countries which hold 
stocks of silver, looking for a market, 
Another important fact is that some of 
the European nations, which legally 
have the silver or double standard, as a 
matter of fact are on a paper basis. If 
these countries are to resume specie 
payment, it is evident they must resume 
in gold, because gold is practically the 
standard of Europe, and resumption in 
silver would be no resumption at all. 
Opening the silver mints in this country 
would afford a convenient opportunity 
to obtain the gold necessary for resump- 
tion purposes. 

The above only presents a few of the 
facts and reasons advanced by Mr. 
Leech to prove that free coinage would 
bring European silver here, and as a con- 
sequence send our gold to a premium, 
or abroad, in either event placing the 
country on a silver basis. His article, 
consisting largely of facts, which, he 
says, are ‘‘ stubborn things,”” should be 
procured and read by every banker in- 
terested in the subject. Mr. Leech be- 
lieves in the restoration of silver to its 


former rank, and hopes the embarrass- 
ment arising from the attempt to use 
one metal will force commercial nations 
to join the United States in the restora- 
tion of silver; but under existing con- 
ditions, he would deplore the enact ent 
by congress of free silver coinage as a 
measure which would add to our finan- 
cial embarrassments, and relieve Europe 
of its embarrassments. 


Unper the title ‘‘ Free Coinage and 
Elastic Currency,” Mr. Bland discusses 
the question of the restoration of silver, 
and the problem of supplying our people 
with a volume of currency sufficient for 
their needs. Mr. Bland believes that 
the true solution of the gold and silver 
question is to give free and unlimited 
coinage to both metals at our mints, 
and to issue coin-notes on the deposit of 
gold and silver coin or bullion, these 
notes to be redeemed on demand in 
standard gold or silver coin, at the op- 
tion of the government. The silver 
question must be finally considered, 
Mr. Bland says, whenever Congress un- 
dertakes to devise a system of currency 
to take the place of the national bank 
issue, and we cannot afford to wait the 
action of other governments, but must 
mark out a financial road of our own. 

The theory on which the writer pro- 
ceeds is that the money metals alone 
never have been, and in all probability 
never will be, sufficient to supply the 
demands of our people with a sufficient 
volume of money. Free coinage of sil- 
ver, as well as gold, therefore, should 
be a first step for supplying these de- 
mands. The large purchases of silver 
have not tended to bring the two metals 
nearer together, for the reason that the 
notes issued in the purchase of this bul- 
lion are treated by law and the treasury 
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department, as gold notes. The coinage 
of silver dullars is suspended. This 
new strain upon gold redemption, ag- 
gregating about $54,000,000 annually, 
has caused a semi-panic in the gold 
market and sent gold up as compared 
to silver. Free coinage will give an in- 
creased use for silver and a proportion- 
ate decreased demand for gold. This 
will cause the one perceptibly to rise 
and the other to fall, until the parity is 
practically restored. 

Free coinage of silver restored, and 
the necessity existing for a still further 
increase of the circulating medium, Mr. 
Bland discusses the measures by which 
this may be brought about. The na- 
tional banks, as banks of issue, Mr. 
Bland thinks, have had their day, The 
people are not in favor of any plan to 
continue the note-issue function of na- 
tional banks. If further relief is found 
necessary, ‘“‘let us repeal the tax on 
state bank issues and permit the states to 
supply their citizens_with a currency 
that may be demanded in excess of coin 
and coin-notes.” Not, of course, a re- 
turn to wild-cat banking. ‘‘ It is not at 
all likely,” says Mr. Bland, ‘‘ that the 
people of any state would institute a 
system that the whole state would not 
stand sponsor for, and pledge the good 
faith and the property of the state asa 
guaranty for the solvency of the notes.” 

The general feature of Mr. Bland’s 
proposition for an increased currency, 
beyond gold and silver, is an issue of 
state bank notes, secured by deposit by 
the state of a sufficient percentage of 
coin in the federal treasury to guarantee 
redemption on demand, and also certifi- 
cates of indebtedness sufficient to make 
up the difference between the coin de- 
posited and the amount of notes issued. 

Mr. Bland’s article will well repay 
perusal. Light upon all sides of a great 


243 


problem respecting which learned men 
honestly differ, is eminently desirable in 
aid of correct conclusions. 


FoLtowinc close upon the decision 
from Kentucky, published in the Feb- 
ruary 1st JOURNAL, where the president 
of a bank sold certain of his stock at an 
inflated value, and could not hold the 
purchaser to the contract, we have an- 
other decision in this number, from 
Illinois, to the same effect. Ordinarily, 
we know a sale of property at a higher 
than real value is at the risk of the 
purchaser, and although the seller 
falsely states the value, this is the pur- 
chaser’s look-out; he should not rely 
upon the biased statements of the seller 
in this respect. But if, instead of a 
false statement of value, the assertion of 
the seller, relied upon by the purchaser, 
is false respecting any outside facts 
entering into the value, the courts will 
then accord the purchaser a remedy. 
In the Kentucky case, a published state- 
ment of the bank’s condition falsely 
overstated assets, and seemingly justi- 
fied the value placed on the stock. The 
purchaser had no other means of deter- 
mining the value than this statement, 
and believing it true, he purchased the 
stock. The president authorized and 
circulated the statement, and the pur- 
chaser was adjudged entitled to have 
the contract of purchase rescinded on 
the ground of false representation by 
the president. 

In the Illinois case, now published, 
the main features are similar. The 
president having made ‘‘ fraudulent 
representations of material facts con- 
cerning said stock,” (so found by the 
jury) was held obliged to refund the 
money received. 

In both the cases recently decided, 
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the seller was the president of the bank, 
and for this reason, being in a position 
of vantage to know all the facts entering 
into the value, standing on a better 
footing in this respect than the pur- 
chaser, the circumstances were particu- 
larly strong for the latter. But apart 
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from this, the doctrine is also estab- 
lished, in all ordinary cases of sellers, 
that false statements of material facts 
entering into the value, relied on by the 
purchaser, are sufficient basis for his 
successful overthrow of the transaction, 
rescinding the contract, and recovering 
the money, if paid. 


STATE CRIMINAL PENALTIES 


FOR USURY. 


|* recent numbers have appeared 
statements, in answer to inquiries 
and otherwise, that the penalty imposed 
by congress for the taking of usury by 
national banks was exclusive; that state 
usury penalties had no application. This 
question has been regarded, for a num- 
ber of years, as settled by the supreme 
court of the United States in Farmers’ 
Nat. Bank v. Dearing; 91 U.S. 29, which 
overruled the court ot appeals of the 
state of New York. A New York na- 
tional bank had made an usurious dis- 
_count, Ina suit against the borrower, 
the New York court applied the penalty 
for usury imposed by the state law, 
avoidance of the note, and declared the 
borrower in no wise liable to the bank. 
The national supreme court reversed 
the judgment, in effect holding the 
transaction governed by the penalty 
provision of the national bank act alone, 
and that the New York usury law did 
not apply. 

But now, with this question regarded 
as settled and at rest, comes the disturb- 
ing decision of the supreme court of 
South Dakota, like a bombshell in the 
ranks of national bankers, declaring 
that, notwithstanding the statute of 


congress and the doctrine of the United 
States supreme court, a national bank 
may be indicted and fined as a criminal 
for misdemeanor, under the penal laws 
of the state, where it has taken usurious 
interest. The point of the decision is 
simply this: That the committing of 
usury involves two penalties or punish- 
ments; one civil, the other criminal ; that 
the national bank act only prescribes a 
civil penalty and supersedes the state 
law only in respect to that character of 
penalty; but there is nothing in the act 
to prevent the operation of the state 
criminal penalty for usury—a fine, in the 
case of a corporation—and the state is 
free to enforce it. 

This decision was rendered in the case 
of State of South Dakotav. The First Nat. 
Bank of Clark, S. D., on March oth, and 
we are indebted to the Pierre National 
Bank, Pierre, S. D., for their kindness 
in immediately forwarding the syllabus, 
which presents fully the points decided 
and the theory on which they are based. 
It is as follows: 


Sec, 4, chapter 866, U. S. Laws of 1888, in re- 
spect to the jurisdiction of state courts in all 
actions by or against national banks, refers ex- 
clusively to civil actions, and the right of the 
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State to punish a national bank for a violation 
of its police laws cannot be predicated upon it. 

For any public offense which it can commit, a 
corporation may be indicted the same as nat- 
ural persons. 

A national bank or any other corporation 
which congress in the exercise of its legal pow- 
ers may authorize to be organized and operated, 
must be allowed to pursue the business and 
purpose of its organization and exercise all the 
powers necessary and incident to such business 
without any restraint by or accountability to 
state laws; but in the absence of other expres- 
sion by congress, this is the extent of its ex- 
emption from subjection to state legislation, 

The state law makes the taking of illegal in- 
terest a misdemeanor, and in case of a corpora- 
tion, punishes the same by fine. To require a 
national bank to pay money to the state, is not 
necessarily such an interference with the proper 
discharge of its duties to the government as 
will make such requirement invalid. 

One of the powers included in the authorized 
business of a national bank, is to receive inter- 
est on loans, which power is thus defined by 
law; ‘ Every association may take, receive, 
reserve and charge, on any loan, or discount 
made, or upon any note, bill of exchange, or 
other evidence of debt, interest allowed by the 
laws of the state or territory. where the bank is 
located, and no more.” 

A state law making it a misdemeanor for the 
bank to do an act which the creative law has 
expressly refused to authorize or allow it to do, 
cannot ‘interfere with or impair its efficiency in 
performing its functions,” or if enforced against 
it ** incapacitate it from discharging its duties.” 

With a few exceptions, having no pertinency 
to this case, the police power in the United 
States belongs to, and resides in the states. 

The police power of the state yields to the act 
of congress, for it is ‘‘the supreme law of the 
land,” but it yields only when and to the extent 
that an enforcement of the police law would in- 
terfere with the act of congress or with the free 
exercise of rights conferred, or the discharge of 
duties enjoined by it. 

State sovereignty remains unabridged for the 
punishment of all crimes committed within the 
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limits of a state, except so far as they have 
been brought within the sphere of federal juris- 
diction by the penal laws of the United States. 

The provisions of section 30 of the act referred 
to, declaring what results should follow the tak- 
ing by a national bank of a greater interest than 
that allowed by law, is only a declaration of the 
legal effect of taking such unlawful interest 
upon the rights of the parties under the con- 
tract. It isa civil punishment as distinguished 
from a criminal punishment, and penal only 
in the sense that exemplary damages are penal. 

The provisions of said section 30 imposing 
consequences purely civil, were not intended to 
take the place or prevent the operation of the 
police laws of the state, upon the act of taking 
illegal interest. 

It would be a strained and unwarranted de- 
duction to conclude that when congress imposed 
the usual civil penalties for taking unlawful in- 
terest common to nearly all state usury laws, it 
meant to have such penalties cover other or 
different ground, or have other or different 
effect from the same penalties when found in 
corresponding provisions of state laws, 


Coming on the eve of publication, we 
have no space or time to discuss this 
new aspect of the question of national 
bank penalty. In the next number, it 
will be fully gone into. We believe the 
distinction made between the operation 
of state usury laws in cases of civil and 
of criminal penalties and the right of a 
state to enforce the latter, 1s contrary to 
the announced doctrines of both state 
and national supreme courts; and that 
whether a state usury law imposes 
simply a forfeiture, or both a fine and 
forfeiture, the result will be found the 
same—the national penalty provision is 
exclusive, and prevents the operation of 
state penalties of whatever name or 
nature. If this conclusion is correct, 


the supreme court of the United States 
will overrule the Dakota court. 
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SURRENDER OF BILLS OF LADING BY COLLECTING BANK. 


HE necessity of banks to the com- 
merce of the country by reason of 
the facilities they afford to all branches 
of trade and industry isa truth which 
needs no sustaining argument. Almost 
every decision which is rendered brings 
to light some transaction giving fresh 
evidence of this indisputable propos- 
ition. Two decisions which are set forth 
in this number so illustrate respecting 
that particular branch of commercial in- 
dustry which consists in the sale and 
transfer of grain or other product from 
the seller in one part of the country to 
the buyer in another. ‘‘Moving the 
crops” is a generic term descriptive of 
a great industrial process in which banks 
figure as essential factors, ‘*Moving 
manufactured products” is a term less 
frequently used, but one equally de- 
scriptive. Railroad, or other carriers, 
attend to the physical transportation of 
these products and warehouses and ware- 
housemen safely keep them in store 
until ready for transportation, distrib- 
ution or consumption. In what way do 
the banks afford facilities respecting 
them? 

By the advance of necessary funds 
prior to payment by the consumer; also 
as collectors of the money paid there- 
for. Banks frequently make advances 
to the seller on the credit of the product, 
before it is paid for by the purchaser, 
thus giving the seller an immediate 
cash return for his goods. The pur- 
chaser, also, is frequently enabled to re- 
ceive the goods on credit and realize 
the proceeds before making payment. 
The beneficial result to traders from 
facilities thus afforded need not be dwelt 
on, 


Furthermore, in itscapacity as collec- 
ting agent who obtains payment from 
the distant purchaser, the facilities af- 
fored by the bank, (answering the re- 
quirement of safety by reason of its finan- 
cial responsibility and of economy in 
cost, by reason of its method of business) 
are of recognized advantage. 

What is the form which transactions 
of grain moving and collection, so far as 
banks are concerned, frequently take? 
Draft by purchaser on seller for price of 
goods, to which is attached their sym- 
bolical representative, the bill of lading. 
Or if the product has already been trans- 
ported and is in custody of a ware- 
houseman, instead of carrier, the ware- 
house receipt, representing the goods, 
will be attached to the draft. If the 
bank makes advances to the seller, it 
will discount the draft and collect from 
the purchaser on its own account; in 
case of default looking to the seller, as 
drawer of the draft, for reimbursement. 
If the bank does not make advances to 
the seller, it will receive the draft with 
symbol of property attached, for collect- 
ion for him, accounting for proceeds 
when actually collected. 

The two cases which we publish in 
this number deal with the bank in this 
latter aspect, that of collecting agent. 
What follows, therefore, will be con- 
fined to the bank occupying that posi- 
tion. Inits capacity as collecting agent 
for the seller and shipper of goods who 
draws on the distant purchaser or con- 
signee, with bills of lading or other 
documentary symbol attached, the bank 
is governed by certain technical rules of 
duty and responsibility respecting the 
handling and surrender of the security, 
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very necessary, in view of the magni- 
tude of transactions of this character, 
to be clearly known. The two cases 
published in this number, if carefully 
read, will afford very valuable and in- 
structive illustrations of the status and 
liability of the collecting bank in this 
respect. They embrace the consider- 
ation and decision of a number of prac- 
tical points, necessary to be known 
and acted upon, if this character of 
business is to be done without loss or 
risk to the agent employed. 

In the first place, a collecting agent 
must be governed by instructions from 
his principal. It is his duty to follow 
these, and for disregard of instructions 
resulting in loss, he will be answerable. 

But in the absence of express instruc- 
tions, there are certain implications of 
duty and method of procedure, growing 
out of the forwarding for collection of 
drafts, with documentary security at- 
tached, which must be known and _ fol- 
lowed. In certain cases the documen- 
tary security is to be surrendered by 
the collector before payment; in others, 
not. What are the distinguishing feat- 
ures which require one or the other 
course? 

The duty of a collector of a sight 
draft, with bill of lading attached repre- 
senting the merchandise for which the 
draft is drawn, is well settled. He 
must hold the documentary security 
until payment of the draft. But what 
is his duty in case of a time draft? 
Here on the contrary, by the decision of 
the national supreme and other courts, 
it is his duty to surrender the security 
on acceptance of the draft, and not wait 
for its payment. A transaction of this 
character imports a sale upon credit, 
and the consignee is entitled to the 
goods as a condition of acceptance. 

Yet are there not cases, where al- 
though the transaction is represented 
by time drafts, plus bill of lading, the 
collector, nevertheless, must not surren- 
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der upon acceptance, but only upon 
payment? Yes. According to the de- 
cisions, if the bill of lading is made to 
the order of the consignor, the impli- 
cation is that the intention of the latter 
is to retain the jus disponendi as security 
for the payment of the drafts. This 
may be rebutted by evidence of a con- 
trary intention, but without such it 
affords a guide for thecollecting bank’s 
procedure. Disregard of it and surren- 
der of such a bill upon acceptance, in- 
stead of holding for payment, may 
charge the loss upon the collector in 
case of the acceptor’s becoming insol- 
vent, and unable to pay the draft at ma- 
turity. The same thing is true where 
the bill of lading is made to the order 
of the cashier of a discounting bank in- 
stead of to the consignee. The inten- 
tion, unexplained, is that the property 
in the goods shall not pass to the 
drawee of the accompanying draft upon 
acceptance. 

Take a further case. The bill of 
lading attached to the time draft is to 
the order of the consignee and it is 
the collector’s duty to surrender upon 
acceptance. But the collector learns 
ot facts, unkown to the consignor, which 
impeach the character of the consignee 
and prove him to be dishonest and 
guilty of such practices as to render the 
collection of the draft improbable. 

Here, equally with the knowledge of 
circumstances showing the _ insolven- 
of the consignee, it would seem the 
proper course for the collector, in pur- 
suance of his duty to protect his prin- 
cipal’s interest, to delay delivering the 
documentary security and obtaining ac- 
ceptance, until advice to, and specific 
instruction from the consignor. 

These various situations are constantly 
arising in the course of business of bank 
collectors. The cases frequently dis- 
close premature surrender of documen- 
tary security, when the duty is to hold, 
and a wrongful withholding of the se- 
curity, when the duty is to surrender. 
A knowledge of the correct course of 
procedure in the various cases is highly 
important to the banker. A study of 
the two cases published in this num- 
ber will be well worth the time given. 
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RE-CONSTRUCTION OF BANKING AND CURRENCY. 


Reproduced from the Chicago “Inter-Ocean”—Portrait of the Writer appears on the Opposite Page. 


HE editor of the Chicago /nter- 
Ocean addresses to me the follow- 
ing questions: 


1. What are the objections to our present na- 
tional banking system, and what legislation do 
you recommend to remedy them? 

2. In view of the fact that the bonds upon 
which rests our national bank circulation will 
soon be retired, what do you suggest as a sub- 
stitute for that feature ? 


The objections to our present national 
banking system are: 


(a) That it never was adequate or 
comprehensive in its plan as a system of 
national banking, but that from the first 
it subordinated sound principles of bank- 
ing to a government exigency, now long 
since past, by which it was to be a chief 
agency in carrying a non-interest bear- 
ing government loan, known as the 
greenback issue or United States legal 
tender notes. 

Owing to this exigency, its so-called 
bank notes were made redeemable in 
United States notes, which, though since 
1879 they are at par with coin, by rea- 
son of the limitation on their volume, 
are yet not the subjects of a legal peri- 
odical redemption, because of the double 
impediment that for the government to 
redeem them, while it has as yet no ex- 
cuse for or means of reissuing them, 


would be to retire them from circula- 
tion, and hence to contract our volume 
of credit currency, which Congress has 
for more than twenty years, by resolu- 
tion, forbidden peremptorily, and that 
so long as the income of the government 
exceeds its expenditures it can invent no 
way in which it can reissue a paper cur- 
rency once redeemed without becoming 
a lending agency. 

To havea pretended bank-note cur- 
rency redeemable in a government cur- 
rency on which redemption is forbidden, 
is not to have a bank-note currency at 
all, but a currency of government notes 
circulated through banks. This loses 
to the system the element of elasticity, 
which can only exist where actual daily 
redemption of the bank-note in coin oc- 
curs at the counter of the bank that 
issued it. 

(b) In losing the elements of elasticity 
and redemption, we also lose the element 
of equality in rates of interest in the 
sparsely settled or rural portions of the 
country, as compared with the rates of 
interest which prevail in 


THE METROPOLITAN CENTERS OF TRADE. 


This equality can only exist in com- 
munities where, as in the provinces of 
Great Britain and Ireland, the country 
banks are at liberty to issue all the cur- 
rency for which their customers are 
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THE BANKING 


prepared to offer good secure commer- 
cial bills and notes, at those seasons of 
the year when much money is needed to 
move the crops, and the country banks 
can only be secure of having the supply 
of bank notes to lend in the crop-move- 
ment season, by such a system of re- 
demption as will return their notes to 
them and accumulate them unloaned, in 
their vaults, in. the season when the 
demand for money slackens. 

But under our system, since 1865, the 
notes, styled as of :: national bank, once 
loaned out, never come back to that 
bank for redemption, but are a perma- 
nent contribution té6 an unredeemed 
aggregate volume of national currency, 
just as if they were government notes, 
which in effect they are, and not bank 
notes at all. 

Hence if paid out in periods of crop 
movement, or currency demand, they 
allay a local currency hunger for one 
exigency only. But they do not return 
to the bank which issued them, to be 
reloaned, under a system which calls 
upon that bank to hold a coin reserve to 
await their return. Bills of other na- 
tional banks and greenbacks come back 
in payment of the commercial paper on 
which the bank’s own notes were first 
loaned out, but they are part of the 
nation’s general cash, not of the bank’s 
private credit. They are, in effect, like 
coin, and seek an immediate market by 
whatever law of utilization coin would 
seek investment. Hence at the seasons 
when the crops have moved and the 
seeds and implements are supplied, and 
demand on the country bank slackens, 
this cash currency seeks deposit in city 
banks, and the country banker himself 
often uses it in buying stocks and shares. 
It goes to foster speculation in values 
already existing, rather than to aid in 
the production of new values. It pours 
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from the rural districts into the cities, 
and congesting there in the torm of 
large deposits, reduces metropolitan 
rates of interest. (To such an extent is 
this cause now operating that Wall street 
rates have now for several months been 
1% to 2 percent. on call.) Of course when 
most needed for crop movements, forseed 
or farm implement purchase, it is not to 
be had, The banker who issued it, had he 
been operating under the Scotch, Irish, 
or rural English banking system, would 
have received it back by the process of 
redemption and would have paid out 
some coin to get it back, but he would 
be provided with it as a loanable fund 
ready for the next period of currency 
demand, 

In 1832 to 1836 scores of the country 
bankers of England, Scotland and Ire- 
land testified before a parliamentary 
commission, in opposition to a project 
then pending, to compel them all to do 
business on a government or treasury or 
Bank of England note, that it would 
have just the effect which our govern- 
ment note, and the attempt to bank on 
it, actually has, They testified that it 
would cause congestion of currency and 
stimulate speculation in the centers, 
while creating semi-annual stringency 
and high rates of interest in the pro- 
vinces. In the interest of the farmers 
and rural manufacturers they declared 
it would be ruinous to their cus- 
tomers—it would make a_ lower 
rate of interest in London than in 
the provinces, whereas under the exist- 
ing system Mr. Gilbart particularly 
(author of ‘‘ Gilbart’s Treatise on Bank- 
ing ’’) who had been a banker in western 
Ireland, declared that he had uniformly 
made his loans, even in that sparsely 
settled section, at as low rates as pre- 
vailed in London. What an inestimable 
improvement in our banking system 
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would it be which would enable loans 
to be made uniformly at as low rates in 
Kansas, Dakota, and Iowa as in New 
York City. On this issue the country 
English, Scotch, and Irish bankers de- 
feated the scheme of basing 


ENGLISH BANKING 


on a government or Bank of England 
note, which had been advocated by a 
school of theorists led by Ricardo, and 
thus preserved in most of its features a 
system of banking under which there is 
no other limitation on the volumeof notes 
issuable by the banks than that of 
the volume of commercial paper seeking 
discount, and which expands and con- 
tracts twice 4 year as regularly as the 
flowers come in June or the frosts in De- 
cember—the possibility of indefinite ex- 
pansion being no more an element of 
danger in the financial system than the 
theoretical possibility of unlimited frost 
is an element of danger in physical 
nature. 

(c) To fully apprehend why a banking 
system based on a government note, or 
on any note issuing from a common 
source, will make rates of interest high 
in the country districts relatively to the 
cities, it is necessary to regard carefully 
the opposite qualities of country and 
city banking and the diverse modes in 
which the two classes of banks contribute 
to make rates of interest low. 

In the country districts society con- 
sists chiefly of the farmers, and the 
country merchants who sell and buy 
from the farmers, with a varying pro- 
‘portion of small manufacturers and 
mechanics whose customers are chiefly 
farmers. The farmers sell exclusively 


for cash, and hence, seldom come into 
possession of commercial paper. Unless 
they farm on a large scale they seldom 
keep a bank account, or sustain any 
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direct relations with a bank. Many of 
them feel that they stand in need of 
banks, and are not dependent on them 
directly or indirectly. They fail to per- 
ceive that it is because bank credit is 
advanced on crops in the hands of their 
first purchaser that all farm crops sell 
for cash. Behind the sign ‘‘ Cash for 
Wheat ‘‘ in every Western town, there is 
the underlying fact that advances of bank 
credit on grain certificates are the chief 
function of Western city banking. But 
the country bank reaches the small far- 
mer, or the farmer of limited means, only 
through the country storekeeper. From 
him the small farmer, who has made a 
reasonable payment on his farm, expects 
to buy, in the late winter and early 
spring, clothing, supplies, harness, im- 
piements, seed, cultivators, to be paid 
for when the crops begin to come in, He 
has no notes to offer because, having 
made all his sales of produce the pre- 
vious year for cash, he has nothing but a 
shortage of means as a basis on which 
to borrow, and this shortage is not a 
good basis for bank credit. The bank’s 
advance, if any, must be made to the 
country merchant, and it can not be 
made out of deposits because the true 
country banks have but few deposits. 
It must be a loan of the bank’s own 
note, and the period at which its pay- 
ment is timed is when the farmer will 
get pay for the crop he is producing. 
The class of notes on which the country 
banker loans represent, almost as largely, 
commodities not yet produced, as those 
being marketed, In order that the 
banker may loan these notes for a single 
rate of interest, it must be his own cost- 
less, gratuitous note that he loans, If it 
be gold coin that he loans, or a govern- 
ment note, which he has been obliged 
to buy and pay for at about the same 
cash rate as he could have bought the 
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coin, then in order to earn one rate of 
interest, say 7 per cent. for himself as a 
banker he must charge his borrower, 
two rates, viz: One of 7 per cent. to re- 
imburse him for the temporary disuse 
of the capital expended in the purchase 
of the loaned notes and the other, of 7 
per cent. to cover the risk of his bor- 
rowers’ solvency. Evidently, banking 
on a note other than the banker’s, which 
the banker must buy in the open market 
on like terms as he would buy coin, is 
not banking at all in the true sense. 
There is every reason why it should in- 
voke a double rate of interest which 
would apply to loans made wholly in 
coin, The only party that gets a low 
rate of interest, under this system of 
so-called National banking on a govern- 
ment note, is the United States on its un- 
retired greenbacks. But since 1870 the 
United States has stood in no need of 
this favor whatever and has only main- 
tained it in existence to avoid 
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And right here it may be well to point 
out that clear distinction between cheap 
money and low rates of interest, which 
it seems difficult for many persons to 
grasp. Money (including all the means 
of payment) is cheap when it is so in- 
creased in its own volume or quantity 
as to cause a rise in the price paid for 
commodities and services generally, 
which may include a rise in the price 
paid for the use of the money itself 
for a period of time, which is the rate 
of interest. Hence cheapening money 
may even raise instead of lowering rates 
of interest. 

Rates of interest, on the other hand, 
are low when the business of loaning 
available credit, or selling to another 
the privilege of using one’s money or 
credit for a stated time, is surrounded 
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by such protection, stimulus or security 
that the volume of credit placed on sale 
is greatly enlarged, and competition be- 
tween the lenders obliges them to re- 
duce the charge for lending money, 
while making it more profitable to do so 
by reason of the increased business done. 

Rates of interest, on the contrary, are 
high when the insecurity, clogs, restric- 
tions and costs, attending the loan of 
one’s credit to another are made so 
great that it becomes more profitable 
for lenders to get a high price for 
slight accommodation than to sell a 
large amount of accommodation at a 
low rate. The banker does not sell 
money, but the privilege of being accom- 
modated with the use of, money for a 
period, at the end of which the money 
returns to him with interest. Hence the 
cheapness of money, per se, which is its 
price measured against commodities 
generally, is a factor wholly aside 
from low rates of interest. These 
measure the cheapness or dearness of 
only one commodity, viz., the privilege 
to those who have not all the means they 
can profitably use of being accommoda- 
ted temporarily by the use of the appa- 
rent means of others, which in the 
modern organization of industry signifies 
usually the privilege of using bank credit 
as capital. As current rates of interest 
are usually about half the average profits 
obtainable by the active investment of 
capital, it follows that to generally double 
the rates of interest on any particular 
mode of obtaining loans, on bank accom- 
modations, for instance, is to extinguish 
the borrower’s chance of profit on the 
loan, and hence to eliminate this mode 
of lending altogether. 

To expect low rates of interest, there- 
fore, merely because there is a high fer 
capita volume of paper in circulation is 
an obvious misapprehension, Low rates 
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of interest can only come from free and 
active competition between the lenders 
of bank credit, based on a condition of 
the largest possible safety in making 
loans, These conditions do not arise 
out of, and are not proportionate to, the 
volume of credit-money afloat, but they 
arise out of the degree in which the 
credit-money extant is issued to repre- 
sent actual values of merchandise, and 
the certainity with which after represent- 
ing this merchandise for a few weeks, 
say from thirty to sixty days, it returns 
to be redeemed in coin by the bank that 
issues it. 

A government note is a forced loan 
to carry on war, thrust arbitrarily by a 
legal tender act, into the place of notes 
issued on merchandise. Instead of value 
it always represents a deficit, an inability 
of the government to pay its way, a com- 
bustion of values in battle, not a produc- 
tion of values in business; a hole, and 
not a commodity. This remains none 
the less true after the statutory uses for 
which it is available have brought it to 
par with coin, The same statutory en- 
actments concerning any other portable 
vacium would give it a like value. 

A bank note currency, on the other 
hand, so far as it is the issue of the 
bank’s own note in exchange for the 
notes of solvent merchants given to pay 
for merchandise, represents that mer- 
chandise; the true means of payment 
for it, consists in 


THE CANCELING NOTE, 


which will be given by some other mer- 
chant for the other merchandise which 
the money obtained by the former mer- 
chant will enable him to forward to mar- 
ket. The aggregate of the Des Moines 
merchants’ notes given for sheetings 
woven at Lowell are met, in bank or 
clearing house, and canceled by the 
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aggregate of the Lowell merchants’ notes 
given for flour purchased at Des Moines. 
Of the two sets of notes the set going 
eastward represents grain going to pay - 
for sheeting; the set going westward 
represents sheeting going westward to 
pay for flour. Neither set of notes is 
either paid in coin or bills. They can- 
cel each other, because the sheetings 
have paid for the flour. Both sets of 
commercial (merchants’) notes were 
based on a merchandise worth a third 
more than their face. And, on these 
merchants’ notes, perhaps two-thirds of 
their face in the bank’s notes were 
issued. Evidently the true basis of re- 
demption of the bank’s notes was mer- 
chandise, and it is equally plain that there 
should be, and for safety need be, no 
limit on the quantity of bank notes a bank 
may issue on such security, and in all true 
and pure banking, like the present 
Canadian system, the old Suffolk system 
of New England, the New York and 
Indiana State systems before the war, 
the United States and State bank sys- 
tem running concurrently, and the pres- 
ent English, Scotch, and Irish system, 
there has been no limitation on the vol- 
ume of bank notes issuable, except that 
arising out of the volume of commercial 
notes requiring discount, and of bank 
notes demanding redemption. 

To this condition of pure and true 
banking there can be no return in the 
United States without retiring the legal 
tender notes altogether, and this in turn 
would be disastrous except as provision 
had first been made for a bank currency 
always securely redeemable in coin, 
which should displace and supersede the 
greenback note pari passu with the re- 
tirement of the latter, 

The interest which the farmers have 
in the restoration of the bank note and 
the retirement of the government note 
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may be partially indicated in the fore- 
going discussion. An equivalent interest 
on the part of metropolitan and city 
banks is not so directly apparent. One 
of the great metropolitan banks of the 
city of New York founded prior to 1837 
on a capital of $300 coo, now has gratui- 
tous deposits to the amouut of $26,000, - 
000, the profits of handling which have 
raised the value of each dollar of its 
original stock to $48. It has all it can 
do to keep its fund of gratuitous deposits 
loaned and of course it has no need to 
obtain an additional fund for loaning by 
the use of notes. Six other New York 
‘banks are proximately ina like position, 
and the larger city banks everywhere 
approach, though more distantly, this 
type. So far as banking on the govern- 
ment note tends toward an annually in- 
creasing congestion of deposits in cities, 
it increases the fund of gratuitous de- 
posits this class of banks have to loan, 
and swells their profits and power while 
stripping the agricultural sections bare 
of loanable funds. 

If we could conceive of the greenback 
issue $350,000,000, as being suddenly 
transmuted from a permanent unre- 
deemed fund of government notes con- 
gesting in the bank deposits of cities, 
into an equal fund of bank notes, issued 
say two-thirds or three fourths of them 
by banks located in the farming sec- 
tions, as they certainly would be, and 
returning every sixty days to the banks 
which issued them to be there reloaned, 
the stimulus and relief to agriculture, 
relatively to stock speculation, would be 
simply immeasurable. Rates of interest 
would be as low throughout the rural 
sections as they now are in the centers 
of stock speculation. They would pro- 
bably be as equal between. New York 
and Dakota as they have for fifty years 
been between. London and Limerick. 
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Compared with such an activity in agri- 
cultural facilities the present condition of 
banking in those sections is one of com- 
plete paralysis, verging upon total extinc- 
tion. Young as the Western States were 
in 1834, when Jackson ordered the gov- 
ernment deposits withdrawn from the 
Bank of the United States, Mr. Webster 
opposed the order on the ground that it 
would compel the bank to draw in 
suddenly loans to about $30,000,000 
which it had made in the Western States 
at 6 percent. WhenlI passed through 
Iowa seven years ago I was told that 
numerous National banks were evading 
the law limiting the rate of interest at 
‘which they should lend to 7 per cent. — 
by loaning to intermediates at 7 per 
cent., money which was immediately 
loaned out by them 


ON FARM NOTES 


at from 16 to 24 percent. The business 
of loaning on farms, at triple rates, had 
absorbed the enterprise of the small at- 
torney and merchants. Banking had 
been superseded by farm mortgaging. 
This business of farm mortgaging in 
certain sections of Western Kansas had 
degenerated still further into mortgag- 
ing county seats, within twenty miles of 
which no crop for human food was 
grown, to Eastern savings banks, and 
living upon the proceeds of the loans. 
Eminently judicious persons assure 
me that the farm mortgage epoch 


throughout the West was not induced 
by the gradual elimination of lanking 
facilities in that section, due t» com- 


pelling bankers to lend the goverument’s 
note instead of theirown. Thlicy also 
question whether it is true that under 
our present system the notes nominally 
offered by the National banks are in 
effect and operation as truly government 
notes as the legal tenders are. They 
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deny emphatically that the fact that 
Iowa has upward of six times as much 
farm mortgage debt per capita as Ala- 
bama is due to the fact that Alabama 
raises cotton for export and therefore 
gets the benefit of the English, French 
and German bank credit system, which 
is very liberal toward foreign producers 
of raw material, while our Western 
farmers, whose crops are all moved by 
American capital, feel the stringency 
attending the elimination of true bank- 
ing from their midst. There will always 
be some eminently judicious persons to 
defend every evil. 

Finally, it is an objection to our 
present National banking system that it 
neither represents, through one com- 
manding financial institution, like the 
former Bank of the United States, the 
unity of the nation, nor does it enlist 
through a just distribution of the super- 
visory power between the Federal Gov- 
ernment and the states, that jealous co- 
operation of the State pride with Na- 
tional unity, which is essential under 
our Federal system of Union, to the 
best results in any institution that aspires 
both to represent and express the nation 
and to pervade all the States. 

Our National banking system is wise 
so far as it places its currency under 
central and National watchcare, for cur- 
rency is a national interest; but the 
supervision or control ought not to be 
for any long period or exclusively that 
of a department or bureau of the Federal 
Government, because even the issue of 
bank notes in exchange for commercial 
paper is, after all, a private business and 
a private right. The quality of the fed- 
eral control, while it should relate to the 
issue and redemption of the bank note 
only, should be financial rather than 
merely administrative, and it should be 
exerted through a bank of the United 
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States rather than through a comptroller 
of the currency. This was done by the 
First Bank of the United States (1791- 
1811) with $10,000,000 capital, and by 
the Second Bank of the United States 
(1816-1836) with $28,000,000 capital, 
in an efficient and admirable manner, so. 
as to confer upon the country the in- 
estimable advantages of free competition 
between banks acting under State laws. 
all over the Union in the issue of cur- 
rency, coupled with the steady redemp- 
tion of the notes of every bank allowed. 
to issue them, by the authoritative force, 
and at the various agencies of the Bank 
of the United States. That this central 
power over State or local banks need 
not be legal or administrative, but is. 
just as efficient if left to be merely finan- 
cial, is shown by the fact that, although 
neither Bank of the United States had 
any other legal power over the State banks. 
than was possessed by any private citizen, 
each of them insured the redemption of 
the State bank notes in coin with auto- 
matic efficiency, and the Second Bank 
of the United States was brought into ex- 
istence on purpose to perform this func- 
tion at a time when, for want of a United 
States bank to compel redemption the 
state issues, were at an average of from 
10 to 30 per cent. discount, and it brought 
them allto par within two years and held 
them there so long as it was permitted 
to exist. 

To a system of free competitive bank- 
ing, based on the bank’s own note and 
on its deposits, it is not so material 
whether the banks are organized under 
state or national laws, as that there 
shall be one strong central, national and 
metropolitan institution, with sufficient 
financial and monetary power to make 
it the interest-of all the others to keep 
a sufficient deposit with this central in- 
stitution to protect it in redeeming all 
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the notes of the others, in coin,at its own 
counters. The only legal power it needs 
is the right, which any citizen has, to sue 
to close them up if they do not redeem. 
This alone will insure universal redemp- 
tion in coin and 


A PROMPT RESTORATION 


to each bank, for relending, of all the 
notes it issues, which is the first essen- 


“Stial to the successful automatic working 


of any free competitive banking system, 
restricted as to the ratio of its notes to 
its capital, perhaps, but unrestricted as 
to its total issue of notes. The redemp- 
tion of the notes of our future national” 
banking system in coin, need not, and 
should not therefore be secured by de- 
posits of national bonds, or of any other 
securities, with the Federal government. 
So long as this is done the pretended 
bank notes will be, in effect the notes of 
the United States, secured by deposits of 
stocks. And so long as they are the 
notes of the United States no redemp- 
tion will occur, and in the absence of 
redemption there will be no return of 
currency once loaned to the banks which 
issued it; hence no automatic expansion 
and contraction in its volume, and hence 
no relief from high rates of interest to 
the agricultural sections, and no ¢ quali- 
zation of rates between country and city. 
This answers your second question. 
What I suggest, as a substitute for 
that feature, is the restoration of the 
bank of the United States, in principle 
as designed by Hamilton, Madison, 
Gallatin and Dallas, and as sought to 
be restored in the Harrison campaign 
of 1840 by Clay, Webster, Lincoln, 
Seward, Greeley and their compeers, 
with certain modifications, suggested 
by the experience and history of the 
two successive Banks of the United 
States, and the abortive but unfortunate 
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failure to establish the third, in 1842. 
The chief function of the bank of the 
United States should still be, as it al- 
ways was, to maintain specie redemp- 
tion on the part of all other banks, how- 
ever the latter may be authorized or or- 
ganized. It should have at least one 
hundred millions of capital, with 
branches in the leading financial cen- 
ters proportionate to their commercial 
dignity. It should exceed in attracting 
power, for purely international reasons, 
the Bank of England, or of France, or 
of Germany, so that it might be the 
most powerful magnet in the financial) 
world for drawing to itself both depos- 
its of coin and dealings in foreign ex- 
change. It should meet, among other 
things, the demand for an International 
or National Bank of the United States 
which was expressed by the South 
American delegates to the Pan Ameri- 
can conference recently assembled at 
Washington, which they declared in- 
dispensable to any large trade rela- 
tions between the United States and 
their countries. It would almost cer- 
tainly avoid the necessity of a suspen- 
sion of specie payments, the issue of 
a government note currency, a drain of 
gold, and a payment of $2 in debt for 
one of value in any future war in which 
the country may engage—thereby saving 
the country hundreds of millions of dol- 
lars. 

The only cause of hostil'ty to the re- 
newal of the charter of the first Bank of 
the United States, (1811,) was the fact 
that the chief part of its stock, then pay- 
ing 8 per cent., had been bought up by 
titled Englishmen, the Barings and the 
Duke of Northumberland. In view of 
our then approaching war with Eng- 
land, it was exceedingly obnoxious to 
public feeling to have the chief fiscal 
agency of the government chiefly owned 
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by the public enemy, even though the 
foreign stockholders had no voice in the 
management of the bank. To avoida 
like dilemma it might possibly be pro- 
vided that all stock un passing to aliens 
should be forfeited. 

The outbreak of hostility against the 
second Bank was not due to any currency 
question whatever, it being conceded all 
around that asa regulator of the cur- 
rency it worked efficiently at least and 
successfully. A few claimed that it 
bore despotically on the weaker institu- 
tions. But the hostility to the second 
Bank arose in connection with the man- 
agement of its deposits and discounts, 
the complaint being in some instances 
that they were not reloaned within the 
state in which they were deposited 
{branch at Portsmouth, N. H.), and in 
other instances that they were unduly 
denied to Federal generals desiring 
them for government use (General A. 
Jackson’s $15,000 draft on branch in 
Mew Orleans in 1819), and were unduly 
made to congressmen whose votes on 
bank measures might be affected there- 
by. All of these snags, upon which the 
second Bank of the UnitedStates struck, 
related to the handling of its discounts 
and deposits. So of the reply made by 
President Jackson to Mr. Webster’s 
point, that the withdrawal of the govern- 
ment deposits would compel the bank to 
contract its loans by $30,000,000 in the 
Western states alone; ‘‘If the bank has 
made its loans to people who can’t pay 
the sooner it breaks the better.” All of 
these snags could have been avoided by 
distributing the power of supervision 
between the Federal and state govern- 
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ments so that the currency only could 
have been deemed a Federal or rational 
affair, the deposits and discounts, so far 
as any supervision was maintained, being 
deemed a state affair, not merely as re- 
lated to the state banks, but also as 
relates to the various branches of the 
Bank of the United States located 
in the several states. Deposits and dis- 
counts are a proper matter for state 
control. They are no more national 
than farms and furnaces. Let our forty- 
five state legislatures compete with each 
other in efforts to protect depositors 
and discounters, borrowers and lenders, 
while the Federal influence, to be ex- 
erted mainly through a Bank of the 
United States, authorized by congress, 
essays to secure the redemption of the 
note. The states will thus secure the 
most difficult branch of the work, for it 
is far more difficult to protect the de- 
positor than the note-holder. No sys- 
tem of banking can be permanently 
popular which is not in part a state sys- 
tem. It must combine state pride and 
diversity with Federal power and unity. 
Obviously no comprehensive system 
adequate to meet the wants of the coun- 
try can be stated in a line or reduced to 
form by a single stroke of the pen. It 
must be the outcome of many working 
together. Babies do not cry for sound 
financial policies in advance of their 
enactment. But if a financial policy be 


really sound it will stop the crying of 
more babies than can be stopped by any 
other event. But each baby will say 
that he stops crying because the milk 
comes easier. That, therefore, is the 
aim of all finance. 

Van Buren DEnsLow. 


—--+)-< Sante - 
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CURRENT LEGAL DECISIONS. 


Ais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. ikewise 


The experiences they disclose are | 


worthy the careful attention and study of the merchant, 


the depositor, and the bank student seeking advancement. Further information regarding any case published 


herein, will be furnished on application. 


‘CCOLLECTION—BILL OF LADING 
ATTACHED TO TIME DRAFT— 
COLLECTING BANK’S DUTY AS 
TO SURRENDER.* 





Supreme Court of Tennessee, Feb. 10. 





‘SSeconpD NATIONAL BANK OF COLUMBIA 
v. CUMMINGS. 


1. Where time drafts to the order of the consignor, 
saccompanied by bills of lading,are lodged with a bank 
for collection, the drafts being indorsed to the order 
-of the bank, there is, in the absence of instructions, 
no authority conferred upon the bank to surrender 
the bills of lading upon acceptance. 

2. A bank, transmitting such documents to a cor- 
‘respondent bank for collection is not liable to the con- 
signor for the neglect of its correspondent in prema- 
turely surrendering the bills of lading upon accept- 
ance of the drafts, before payment. 

3. The evidence held not to support the contention 
(x) that the bank of first deposit took the drafts as 
-cash, as distinguished from collection ; or (2) that spe- 
cial instructions were given to hold the bills for pay- 
ment of the drafts. 

4 Acheck, received by bank from acceptor, in pay- 
ment of the drafts, after their dishonor, and credited 
te its depositor’s account, can be charged back upon 
-dishonor. 


Suit by the Second National Bank of 
‘Columbia against Cummings & Bledsoe 
on certain drafts indorsed to plaintiff 
for collection. From a decree dismiss- 
ing defendants’ cross-bill they appeal. 
Affirmed. 


TRANSACTION STATED. 


LurtTon, J. The questions for decision 
arise upon the cross-bill of Cummings 
& Bledsoe against the complainant in 
the original bill. The firm of Cum- 
mings & Bledsoe were dealers in grain 








* See following case involving similar questions. 


and produce at Petersburg, Tenn., and 
did their banking with the Second Na- 
tional Bank of Columbia, Tenn. Be- 
tween July 26, 1887, and August 4, 
1887, they shipped by rail five car-loads 
of wheat to Atlanta, Ga., being part of 
a larger quantity contracted to be sold 
to the Tollison Commission Company, 
of that city. Five separate bills of la- 
ding were taken, one for each separate 
car, ‘‘to the order of Cummings & Bled- 
soe or assigns,” with directions there- 
on to ‘‘notify Tollison Commission 
Company.” Against each shipment a 
draft was drawn by the consignors upon 
the Tollison Commission Company, and 
payable to Cummings & Bledsoe or or- 
der. These five drafts, with bills of 
lading pinned thereto, were left with 
the Columbia bank, entered upon a de- 
posit ticket as if for deposit as a cash 
item. The drafts were stamped with 
the indorsement, ‘‘ For deposit only to 
the credit of Cummings & Bledsoe.” 
The bills of lading were indorsed, ‘‘Pay 
to order of Geo. Childress.”” No special 
instructions accompanied these drafts 
when left in the Columbia bank, other 
than a direction on the margin of each 
draft in these words: ‘‘ By request of 
parties, draw through Gate City Na- 
tional Bank, Atlanta, Ga.” These 
drafts were not discounted by the bank, 
nor was credit given for them upon the 
deposit account of Cummings & Bled- 
soe. They were entered as having been 
received for collection, and at once 
transmitted, according to the written 





} 
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instructions on them, te the Gate City 
National Bank, Atlanta, for collection, 
each draft being stamped with the in- 
dorsement, ‘‘ Account of Second Na- 
tional Bank, Columbia, Tenn.” George 
Childress, to whom the bills of lading 
had been indorsed by Cummings & 
Bledsoe, was the cashier of the transmit- 
ting bank. Without any indorsement 
by Childress, these bills of lading were 
transmitted, pinned to the drafts, and 
no direction was given as to whether the 
bills were to be surrendered upon ac- 
ceptance by the drawees of the drafts, 
or held as security for the payment of 
the drafts. The drafts were all time 
drafts, being payable three days after 
sight. The drafts were, upon receipt 
by the Atlanta bank, presented to the 
Tollison Commission Company for 
acceptance, and upon acceptance the 
unindorsed bills of lading were surren- 
dered to the acceptors, The wheat was 
delivered by the carrier to the Tollison 
company. None of the drafts were paid 
at maturity, and, after protest, were 
returned to the Columbia bank as worth- 
less, the wheat having been disposed of 
and the drawee being insolvent. Cum- 
mings & Bledsoe, by their cross-bill, 
seek to hold the bank at Columbia re- 
sponsible for the amount of these five 
drafts. 


EVIDENCE HELD TO SHOW DRAFTS RE- 
CEIVED FOR COLLECTION ; NOT ASCASH, 


The first ground upon which liability 
is sought to be fixed is based upon the 
charge that these drafts were deposited 
as caSh items, and credited to their ac- 
count as such, and thereby became the 
property of the bank; that the drafts 
were well secured by bills of lading in- 
dorsed to order of its cashier, and, the 
security having been surrendered by 
negligence of its agent, acquits them of 
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all responsibility as indorsers of the 
drafts. The facts do not support this 
contention. The drafts were not dis- 
counted by. the bank, and were not en- 
tered to the credit of the drawers. There 
is evidence that some years before this 
transaction the cashier of this bank, in 
order to secure their business, agreed 
to receive and collect checks and sight- 
drafts without charge, and credit them 
ascash. This agreement did not ex- 
tend to time paper, such as this was, 
and there was no proof that such paper 
was ever credited except as collected. 
Certainly these drafts were only received 
for collection, and so entered on the 
books of the bank. 


NO INSTRUCTIONS GIVEN TO HOLD BILLS OF 
LADING UNTIL PAYMENT OF DRAFTS, 


It is next contended that the trans- 
mitting bank was instructed to hold the 
bills of lading until payment of drafts 
attached, and that the failure to give 
similar instructions when transmitted is 
such negligence as makes it responsible. 
It is not pretended that any such instruc- 
tions were given in these particular 
drafts at the time they were left for col- 
lection. The contention of complain- 
ants in the cross-bill is that, therefore, 
they had given such directions concern- 
ing all their drafts with bills of lading 
attached. The weight of proof does. 
not support this insistence. The con- 
versations testified to by Mr. Cummings. 
do not, as stated by himself, necessarily 
imply any such instruction. The bank’s 
officers most positively deny any such. 
directions, either orally or by letter. 
The burden of proof is upon Cummings 
& Bledsoe, and we agree with the chan- 
cellor in holding that they have not sat- 
istactorily shown any such general in- 
struction, 


HY 
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COLLECTOR’S DUTY, IN ABSENCE OF IN- 
STRUCTIONS, RESPECTING SURRENDER 
OF BILLS OF LADING ON ACCEPTANCE OF 
TIME DRAFTS, 


This brings us to the question as to 
whether, in the absence of instructions, 
the bank at Atlanta was authorized to 
surrender the bills of lading upon ac- 
ceptance of the drafts, or whether the 
facts of the transaction, as indicated by 
the indorsements on drafts and bills, 
indicated the intent of the consignors to 
hold the bills as a security for the pay- 
ment of the drafts, It is well settled 
that, when a sight-draft is attached to a 
bill of lading for merchandise against 
which the draft is drawn, the bill of 
lading is not to be delivered until pay- 
ment. It is, however, equally as well 
settled that, if the bill of lading be at- 
tached to a time draft, the transaction 
imports a sale upon credit, and that the 
bill of lading is only retained to secure 
acceptance of the draft, and is to be 
delivered upon acceptance, unless there 
be instructions to hold until payment, 
or circumstances indicating that the bill 
is to be held to secure both acceptance 
and payment. ational Bank v. Mer- 
chants’ Bank, 91 U. S. 92;2 Daniel, Neg. 
Inst., $$ 1734@, 17344. 

WHERE DRAFTS TO ORDER OF CONSIGNOR, 
BILLS OF LADING SHOULD BE HELD FOR 
PAYMENT. 

But it is insisted that the fact that the 
bills of lading were taken to the order 
of the consignors, and indorsed by them 
to the cashier of the bank through which 
they were to be transmitted for collec- 
tion, rebuts any implication arising 
from the fact that they were time drafts, 
and therefore sales on a credit, and con- 
clusively shows an intent to hold the 
title as security for payment of the drafts 
drawn against the shipment. Mr. Ben- 
jamin, after a thorough consideration of 
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the question in the light of the English 
decisions, concludes that ‘‘ the fact of 
making the bill of lading deliverable to 
the order of the vendor is, when not 
rebutted by evidence to the contrary, 
almost decisive to show his intention to 
reserve the jus disponendi, and to prevent 
the property from passing to the ven- 
dee” Benj. Sales, (Corbin’s Ed.) $565. 
The same question was before the su- 
preme court of the United States ina 
case where the bills of lading had been 
taken to the order of the cashier of the 
bank discounting the drafts drawn 
against the shipment, and Mr. Justice 
STRONG, in delivering the opinion of the 
court, said: ‘‘ These bills of lading, 
unexplained, are almost conclusive evi- 
dence of an intention to reserve to the 
shipper the jus disponendi, and prevent 
the property in the wheat from passing 
to the drawees of the drafts.” Dows v. 
Bank, 91 U. S. 631. In the case of 
Bank v. Lutigen, decided by the supreme 
court of Minnesota, the defendant, 
Luttgen, shipped flour to Baltimore to 
fill an order, taking bills of lading to 
his own order. Draft at 30 days after 
sight was drawn against the shipment, 
This draft was discounted by the plaintiff 
and the bill of lading indorsed in blank 
and delivered with the draft to the bank. 
The draft and bill of lading attached 
were sent by the bank to its correspond- 
ent for acceptance. Upon acceptance 
the bill of lading was surrendered to 
the drawees, who, becoming insolvent, 
failed to pay the drafts. The discount- 
ing bank thereupon sought to hold the 
drawer liable to it upon his indorsement. 
There was proof of an agreement that 
the bills of lading should not be deliv- 
ered to the drawees until payment, but 
the court said that ‘‘the transaction 
itself, independent of the parol agree- 
ment, considered as a matter for merely 
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legal interpretation, did not express or 
import a sale upon credit, or determine 
that the drawees were entitled to the 
bills of lading upon acceptance. The 
taking of the bills of lading making the 
goods deliverable to the order of the 
shipper, rather than to the person for 
whom they are ultimately intended, has 
been considered almost conclusive proof 
of an intention on the part of the con- 
signor to retain the jus disponendi, al- 
‘though subject to be rebutted.” 29 
Minn, 366, 13 N. W. Rep. 151. 

Upon these authorities, we conclude 
that the bank at Atlanta had no authority 
to surrender these bills of lading upon 
acceptance. Though it had no instruc- 
tions, yet the transaction on its face, as 
a mere matter of legal construction, 
bore an implication that the intent of 
the consignor was to retain the jus dis- 
ponendi as a security for the payment of 
the drafts. Unless, however, the wheat 
‘could not be traced after delivery by the 
carrier, it was recoverable by the con- 
signors. 

A spevial agent, authorized to deliver 
a bill of lading only upon payment of 
the bill of exchange drawn against the 
goods and attached to the bill of lading, 
cannot bind his principal by a delivery 
without such payment. The person 
thus acquiring a bill indorsed in blank 
has been held not to acquire any title to 
the goods as against the principal. 
Stollenwerck v. Thacher, 115 Mass. 224. 
And third persons dealing with prop- 
erty thus shipped, though acting in 
good faith, in the regular course of busi- 
ness, and paying value, are chargeable 
with constructive notice, and acquire no 
better title than the drawee. Bank v. 
Logan, 74.N. Y. 568; Hieskellv. Bank, 89 
Pa. St. 155; Dowes v. Bank, 91 U. S. 631. 
It is also questionable whether a deliv- 
éry by the carrier upon a bill of lading 
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to the order of the cashier of the trans- 
mitting bank, was a good delivery; the 
cashier never having indorsed the bills 
to Tollison & Co., or any one else. A 
carrier must deliver alone to the person 
named as consignee in the bill of lading 
or to his order. This was not done. 
The Thames, 14 Wall., 98. That the 
assignment of the bill of lading to the 
cashier of the Columbia bank placed the 
title of the wheat in him is clear, This, 
however, would not have prevented suit 
for the wheat, or an action against the 
carrier. Childress, in whom was the 
title, was but the agent of the vendors, 
and, besides, the bank offered to take 
any legal step deemed advisable by the 
vendors. None was taken, either to re- 
cover the wheat or its value, or to hold 
the carrier liable, although one of the 
vendors went to Atlanta and consulted 
counsel. 
LIABILITY OF TRANSMITTING BANK FOR 
NEGLIGENCE OF CORRESPONDENT IN 


SURRENDERING BILLS OF LADING PRE- 
MATURELY. 


The question remains, is the bank at 
Columbia responsible for the negligence 
of the bank at Atlanta in surrendering 
these bills of lading upon acceptance, 
and enabling the drawees to obtain and 
make way with the security? By the 
great weight of authority, the bank re- 
ceiving a bill for collection, payable ata 
distant point, is impliedly instructed to 
send such bill to a suitable agent, for 
collection at the place of payment; and 
such agent, when so selected, becomes 
the agent of the owner of the bill, and 
is not the agent of the transmitting 
bank. Bank of Louisville v. Bank of 
Knoxville, 8 Baxt. tor. If the debt be 
lost by the negligence of the agent so 
selected, the right of action is in the 
owner of the paper, and not in the bank 
forwarding the paper, Id. The liabil- 


or wore: re 
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ity of the transmitting bank is only for 
its own negligence. There can be no 
question of negligence in the transmis- 
sion otf this paper to the Gate City Na- 
tional Bank, for this bank was desig- 
nated by the drawersthemselves. Hav- 
ing received no special instructions as 
to holding the bills of lading as security 
for payment of the drafts, they are not 
liable for neglect. If the transaction on 
its face imported an intent that the title 
of the wheat should be retained until 
payment of the drafts, and that this re- 
tention of the jus disponendi implied the 
impropriety of delivering the bills of 
lading, then the agent selected at At- 
lanta was as fully advised as to the legal 
construction inferable from the bills of 
lading as was the bank at Columbia. 
The duty of special instructions rested 
as strongly upon Cummings & Bledsoe 
as it did upon the agent for transmis- 
sion. If the Columbia bank should 
have explained the legal inferences de- 
ducible from the state of title to the 
bank at Atlanta, then the drawers should 
have given such explanation to the 
transmitting bank in the first instance. 


BANK’S RIGHT TO CHARGE BACK CHECK. 


One other question remains. The day 
after two of these drafts had been re- 
turned to the bank at Columbia unpaid, 
a check drawn by Tollison Commission 
Company against the Gate City National 
Bank was received by the bank at Co- 
lumbia in a letter written by the Tolli- 
son Commission Company’s president, 
explaining that the drafts had been 
returned through mistake, and author- 
izing the Columbia bank to fill up the 
blank in check for amount of returned 
drafts. This was done, and the drafts 
stamped as paid, and transmitted to the 
Gate City bank with the check of the 
Tollison Company, with directions to 





deliver the drafts to the Tollison Com- 
pany upon payment of its check. The 
check was dishonored, and it, with the 
drafts, returned to the bank at Colum-. 
bia. When this check was received, it 
was regarded as good, and at once cred- 
ited to the account of Cummings & 
Bledsoe, and notice given them. When 
it was dishonored, it was charged back 
to Cummings & Bledsoe. The conten- 
tion is that this was without authority; 
that, having received the check in pay- 
mert of the draft, the bank is bound to. 
make the check good. The authority 
for this position is Morse on Banking, 
who says: ‘‘If the bank takes the check 
of the party who is bound to pay the 
paper, and thereupon surrenders the 
paper up to him, it assumes the respon- 
sibility for the check proving good.” 
This is not applicable to the facts of 
this case. The drafts were never sur- 
rendered to the party bound to pay 
them. The ground of the proposition 
stated by Mr. Morse is that an agent tor 
collection—as a bank—can receive noth- 
ing but money in discharge of paper 
held for collection. If a check is taken, 
and injury results, as by the discharge 
of a drawer or indorser, or the bank is 
unable to return the paper by reason of 
such unauthorized surrender, then the 
bank, having exceeded its authority, is 
liable for all consequences. Daniel, 
Neg. Inst. (Corbin’s Ed.) § 624. Here 
the drafts were sent with check, to be 
delivered only on payment of check, and 
were at once returned upon dishonor of 
check. No injury whatever resulted, 
and there can be no doubt that the 
course of business between the bank and 
Cummings & Bledsoe justified charging 
this check back to them, it having been 
by mistake placed to their credit. De- 
cree dismissing cross-bill affirmed, with. 
costs. 
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COLLECTION —WAREHOUSE RE- 
CEIPTS ATTACHED TO TIME 
DRAFT—COLLECTING BANK'S 
DUTY AS TO SURRENDER.* 





Supreme Court of Louisiana, Jan. 4, 1892. 





Moore ¢e al. v. Louisiana Nat. BANK. 


1. In the absence of instructions, the collecting agent 
was authorized to infer that the warehouse receipts 
‘were annexed to the draft to secure its acceptance, 
and were to be surrendered on accepjance. 

2. The duty of the collecting banks was to obtain the 
acceptance of the bill. 

3. The acceptor, being a purchaser, was entitled to 
the goods on his accepting the bill. 

4 The sale was a credit sale. 

5. It was not proven that the defendant had any 
notice of any condition made to retain the warehouse 
certificates until payment, or that the insolvency ot 
the drawees was imminent. 

6. The inctruction “for collection,” in sending a 
draft to a collecting agent, does not relieve him from 
the duty of obtaining acceptance of the draft, and the 
delivery, if required by the drawees, of the warehouse 
certificates attached. 

(Syllabus by the Court.) 


Appeal from civil district court, parish 
of Orleans; ALBERT VooruieEs, Judge. 

Action by Moore & Sinnot, of Phila- 
delphia, against the Louisiana National 
Bank to recover the value of certain 
property. Judgment for defendant. 
Plaintiffs appeal ; affirmed. 


Breaux, J. This is an action by 
plaintiffs, a firm in Philadelphia, against 
the defendant, to recover the value of 
fifty barrels of whisky, sold by them to 
Oppenheimer & Co. The latter directed 
the plaintiffs to draw on them, payable 
in New Orleans at one day’s sight, for 
the purchase price. The whisky was in 
a bonded warehouse, for which plaintiffs 
held certificates. They drew on the 
purchasers, and attached their ware- 
house receipts, indorsed by them, to the 
bill, which was handed to the First 
National Bank of Philadelphia, which 


* see preceding case involving same question. 


262 THE BANKING LAW JOURNAL. 





sent it, with the receipts, to the defend- 
ant for collection. The letter was brief, 
and did not notify the collecting agents 
to retain the receipts on acceptance of 
the draft. In compliance with usage, 
the draft was left with the drawees for 
examination. It was returned by them 
with their acceptance, and they retaincd 
the warehouse receipts. The acceptors 
sold these receipts. The draft was re- 
turned by the collecting agent to the 
Philadelphia bank, unpaid. Plaintiffs 
allege that the illegal delivery of the 
warehouse certificates by the defendant 
enabled the drawees to perpetrate a 
fraud upon their rights. Testimony was 
admitted for the purpose of proving the’ 
local usage and custom of collecting 
banks in matter of retaining or deliver- 
ing, after the acceptance, of drafts, bills 
of lading, or warehouse certificates at- 
tached. Two of the witnesses, cashiers, 
testified that it is the custom of business 
houses to surrender all evidences of 
ownership annexed to the draft, imme- 
diately after its acceptance, unless in- 
struction is given not to deliver them 
before its payment. Three other wit- 
nesses, also cashiers, testify that their 
respective banks would not deliver the 
warehouse certificates or bills of lading 
attached, on the acceptance of the draft, 
unless so instructed by the party by 
whom sent. The sale had been agreed 
upon. The remaining conditions to per- 
fect it were the acceptance of the draft 
by the drawee, and the transfer of the 
thing sold into the possession of the 
buyer. The seller is bound to deliver 
the thing which he sells, whether sold 
for cash or on credit; in case of non-de- 
livery, the seller is liable to damages, 
if any be thereby occasioned. The term 
given for payment will not release the 
vendor from his obligation, unless since 
the sale the buyer has become a bank- 
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rupt, or is in a state of insolvency, The 
insolvency of the drawees, at the time 
of the acceptance of the drafts, is not 
an issue of the case. The allegation 
and the proof do not raise that question. 
It is the duty of the collecting agent, 
immediately after receiving a bill for 
collection, to take the steps neces- 
sary to its prompt acceptance, and if 


the instrument be not accepted he 
must take the necessary steps to 
fix the liability of the drawee. If he 


fails, he becomes liable. In order to 
obtain the acceptance of the drawee, 
should he decline, unless there are con- 
ditions to the contrary, of which he is 
advised, he must deliver the warehouse 
receipts attached. If he retains them, he 
fails to make the delivery ot the property 
the seller is bound to make. He retains 
the property without any instructions 
from the seller. Without delivery of the 
property, the drawee’s acceptance would 
be without consideration, and his draft 
would be placed in commerce without 
his having received anything. The ac- 
ceptance of the draft makes the drawee 
the principal debtor. As this draft was 
made payable one day after sight, with 
the three days of grace, it was demand- 
able, as to its payment, in four days. It 
was not a cash sale; the records do not 
disclose that the contract implied a sale 
for cash. Plaintiffs’ counsel argues as 
if it was an unavoidable inference, that 
should have controlled the action of the 
defendant. The general purpose of the 
law of negotiable paper and the good 
of commerce require exactness and cer- 
tainty. The contract is well defined, It 
must be executed promptly and accur- 
ately. A sale on credit will not give 
rise to the presumption of any intended 
cash sale. 

The restricted indorsement is relied 
upon by plaintiffs. The indorsement 
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‘* for collection ” does not pass the title 
or the right to the proceeds of the paper, 
but it makes the indorsee or collecting 
agent the trustee of the holder, and as 
such he cannot be rendered liable if he 
complies with an agreement made mani- 
fest by the contract. From Tiedeman 
on Commercial Paper (page 494) we 
copy: ‘‘ But where the bill of exchange 
is payable in the future, in absence of 
special agreement, the bill of lading is 
to be delivered to the vendee upon his 
acceptance of the bill of exchange ac- 
cording to its tenor, and the holder can- 
not insist upon holding it until the bill 
of exchange is paid. The drawee of the 
bill of exchange may refuse to accept, 
unless the bill of lading is surrendered 
to him.” It was held in National Bank 
v. Merchants’ Bank, 91 U. S. 92,—an 
analogous case,—that, in the absence 
of instructions, the plaintiff in error was 
justifiable in having surrendered the bill 
of lading annexed to the bill of accept- 
ance, It is difficult to conceive of any 
other meaning of the bill. We abbre- 
viate from that opinion: If the drawee 
had given a promissory note for the 
goods, payable at the expiration of the 
stipulated credit, it is clear that the ven- 
dor could not retain possession of the 
property, after receiving the note for the 
price. The consideration of the sale is 
the note. The acceptor of a bill of ex- 
change stands in the same position as 
the maker of a promissory note. If he 
is denied possession until payment, the 
transaction ceases to be what it was in- 
tended, and is converted into acash sale. 
The purchaser of property on credit has 
a right to immediate possession, unless 
there be a special agreement that it shall 
be retained by the vendor. Such an 
agreement is not to be presumed. The 
collecting agent has no right to assume 
that the vendee’s term of credit expires 
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before he has the goods, and require him 
to accept the vendor’s draft, and only 
upon his engagement to deliver at a 
future time. With reference to the 
authority of the agent, who was in- 
trusted (as was the agent in the case at 
bar) with a draft ‘‘for collection,” the 
court holds that the instruction means 
simply to rebut the inference from the 
indorsement that the agent is the owner 
of the draft; that the instructions were 
to collect the money; and, if the drawee 
is not bound to accept without sur- 
render, it is the duty of the agent to 
make the surrender. ‘‘ The drafts were 
all time drafts.” One was drawn at 
sight; but in Massachussetts, savs the 
court, such drafts are entitled to grace, 
and in consequence the court classes it 
as a ‘‘time draft.” In Zanfear v. Bloss- 
man, 1 La. Ann, 148, it was decided that 
the holder of a bill of exchange cannot, 
in the absence of proof of any local 
usage to the contrary, or of the immin- 
ent insolvency of the drawee, require 
the latter to accept the bill of exchange, 
and he, as holder, retain the bill of lad- 
ing attached. This decision is favorably 
commented upon by Justice STRONG, the 
organ of the court, in the case to which 
we have just referred. It is pleaded 
that plaintiffs’ claim is sustained by the 
local custom of merchants, and testi- 
mony was heard in support of the plea. 
The principle upon which such evidence 
is to be considered is that the parties 
meant, when they sent the draft, to let 
the collecting bank follow the local cus- 
tom and usage, and that, therefore, in- 
structions were unnecessary. It is not 
“proven that plaintiffs knew of any such 
local usage and custom, nor is it at all 
manifest that there is any local custom 
as contended by plaintiffs. Analysis of 
the testimony leads to the conclusion 
that it is not customary to retain ware- 
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house receipts and bills of lading at- 
tached to time drafts, after acceptance. 

The individual instances proven do not 
have the force of custom. They are not 
the result of acts repeated, ‘*‘ which have 
acquired the force of a tacit and com— 
mon consent.” Civil Code, art. 3. It 
is not the settled custom. If it were, it 
would be inconsistent with jurisprudence 
established by a number of trustworthy 
decisions which exclude such a custom. 

The judgment appealed from is affirmed, 

at plaintiffs’ costs. 


——9———— 


SALE OF BANK STOCK BY PRESI- 
DENT—FALSE STATEMENT AS 
TO VALUE — RESCISSION OF 
PURCHASE. 


Appellate Court of Iilinois, January 1892. 





DanieEL H. To.MAN, APPELLANT, V. JAMES 
H. SMITH ET AL,, APPELLEES. 


If the president of a bank occupying a guas? fiduciary 
relation to his general customers, by deceit induces. 
one of them to buy from him shares at double their 
value and retains them himself as security for the por- 
tion of the price nnpaid, that customer may, by an 
action on the case, if not for money had and received,,. 
have the portion paid refunded. 


(Appeal from the Superior Court of Cook County.) 


Gary, J.—On the 1oth of September, 
1886, the appellant being the president, 
and the appellees customers of the Chic- 
ago Trust & Savings Bank, the former 
sold to thé latter 20 shares of stock in it, 
at the price of $125 per share. The par 
was 100. They paid him $500 and gave 
him their judgment note for the residue 
of the price, $2,000, reciting in it the 
pledge of the stock which was retained 
by the appellant as collateral security, 
with power to sell it on default of pay- 
ment, The appellees paid interest on 


the note to April 1, 1890, and on May 3, 
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1890, filed a bill in chancery to rescind 
the purchase. Forthwith the appellant 
sold the stock held as collateral for 
$1,500, and entered judgment on the 
note for $536 and costs. 

On the application of the appellees 
that judgment was set aside, and they 
by notice under section 29 of the Prac- 
tice Act of 1872, set up that they were 
induced to purchase the stock by false 
and fraudulent representations made by 
appellant; that the consideration for the 
note and the $500 that they had paid 
had failed, and asking judgment in their 
favor for the damages they had sus- 
tained. The real issue was that pre- 
sented by an instruction for appellees, 
as follows: 


‘** And 1f you believe from the evidence in the 
case that the plaintiff, D. H. Tolman, sold to 
the defendants 20 shares of the capital stock of 
the Chicago Trust & Savings Bank, at the price 
of $125 per share, that said defendants in con- 
sideration thereof paid $500, and made the note 
sued on for the balance, and that said Tolman, 
for the purpose of inducing said defendants to 
buy said stock, made to said defendants fraudu- 
lent representations of material facts concerning 
said stock, which representations when made 
were false in material respects, to the knowledge 
of the plaintiff, and that the defendants believ- 
ing them to be true, and relying upon the truth 
of the same, puchased said stock for the con- 
sideration above stated, then you are instructed 
to find the issues for the defendants, and assess 
their damages at the sum of $500, with interest 
at 6 per cent. per annum, from the roth of Sep- 
tember, 1886, to the present date.” 


It must be borne in mind that the ap- 
pellees never had possession of the stock 
certifieates. The appellant had kept 
and disposed of them, so that there was 
nothing for the appellees to restore or 
account for the value of. 

The negotiations between the parties 
began through the receipt by the appel- 
lees of a letter, as follows: 

“D. H. TOLMAN, President. 
J. W. BUTLER, Vice-President. 
F. E. JENNISON, Cashier. 
CuIcaGo TRusT & SAVINGS BANK. 


Capital paid in, $250,000; additional liability of stock- 
holders, $250,000; surplus first 15 months, $50,000. 
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CHICAGO, Aug. 28, 1886. 
Messrs. SMITH & PATTISON: 

Gentlemen: It has been decided at a meeting of the 
stockholders to increase the capital stock of this bank 
to $500,000. A limited amount of stock is offered at 
$125, and will be allotted according to the receipt of 
subscriptions, or proportionately tothe whole amount 
of subscriptions received. As we have earned up- 
ward of $50,000 the first fifteen months, besides paying 
5 per cent. cash dividend the first six months, and 3 
per cent. quarterly since, I can recommend this in- 
vestment as being one of the best purchases ever 
offered. Wecan pay handsome quarterly dividends, 
build up a surplus quickly, and the stock will materi- 
ally advance in price. 

Awaiting your advice I am, 

Yours truly, 
D. H. TOLMAN & Co,” 


By adding an earned surplus of $50,- 
ooo to the original capital of $250,000, 
and doubling the stock, the new stock 
was paid up only sixty per cent., and the 


_ principal contest is whether appellant 


told the appellees that the stock was 
fully paid. 

The appellees were not subscribers to 
the bank for shares of stock, but buyers 
from the appellant. If he made to them 
‘* fraudulent representations of material 
facts,” they were that the stock was 
fully paid. No attempt is made to prove 
any other. As a witness in his own be- 
half appellant went beyond the transac- 
tion with the appellees, and said that he 
made no such statement to anybody. 
Although irrelevant, this assertion 
opened the door for the appellees to put 
in testimony contradicting it by a wit- 
ness who had also bought fifty shares 
from the appellant, the necessary effect 
of which was corroborative in the minds 
of the jury of the testimony of the ap- 
pellees themselves: 1 Ph. Ev. Cow. & 
Hill, 617. 

In addition to this testimony the 
record shows that the books of the bank 
by a fiction represented the stock as 
fully paid; that is, the real $50,000 of 
surplus was credited to the capital stock 
account, making with the original capi- 
tal $300,000, and then $200,000 more 
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was credited to the account and charged 
to ‘‘subscription dividends,” which is 
merely another name for what the street 
calls ‘‘ water.” 

But little corroboration was needed to 
induce belief that some peculiar induce- 
ment must have been presented by the 
vendor of shares, which he knew all 
about, to induce an ignorant purchaser 

o buy them at double their value, if that 
value were to be measured by the value 
of the tangible assets of the bank. Nor 
can the appellant be heard to say that 
any duty rested upon the appellees to 
suspect his veracity, either at the time of 
sale or any other, and therefore the de- 
lay in finding out excuses the deceit. 

We can not review the many cases 
cited. It needs but little knowledge of 
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law to reach the conclusion that if the 
president of a bank, occupying a guasi 
fiduciary relation to his general cus 
tomers, by deceit induces one of them 
to buy from him shares at double their 
value, and retains them himself as secu- 
rity for the portion of the price unpaid, 
that customer may, by an action on the 
case, if not for money had and received, 
have the portion paid refunded, and in 
effect that is what has been done in this 
case, on the notice. 

Whether the deceit was perpetrated 
was a question for the jury; the evidence 
is such that a court has no authority to 
declare it insufficient; the appellant has 
had a fair trial, and the judgment is 
affirmed. 

Affirmed. 


~<a 


ABSTRACTS AND NOTES OF CASES. 


Sale of Stock to Bank, Approaching Suspension, does not Transform Share- 


holder into Creditor, 


with Right to Dividends from Estate. 


PENNSYLVANIA, 


An Insolvent Corporation Cannot Buy Its Own Shares to the Detriment of its Creditors. A Director, on Approach 
of Insolvency, who Transferred his Shares to the President for Sale, Indorsed in Blank, and 
who Received “Certificates of Deposit in Payment, held Charged with Knowledge of 


the Bank’s Insolvenc 


and that the Bank was the Purchaser, and his 


y 
Claim to Dividends as a Creditor, Rejected. 


An Executor sold Shares to an Insolvent Bank, (in which the Funds of the Estate had been Wrongfully 
Invested five days Before Suspension, Receiving in Payment a Certificate of Deposit. The 
Estate is held still a Shareholder, and its claim to Dividends, as a creditor, rejected. 


Certain irregular transactions connected with 
the insolvency of the Columbian Bank of 
Philadelphia, which suspended in July 1887 
have come up for review by the supreme 
court of Pennsylvania. (Columbian Bank’s Es- 
tate—Steven’s Appeal; McGrath’s Appeal; 
Steward’s Appeal. Decided February 22, 1892.) 

One of the questions passed upon by the 
court arose out of the ingenious attempt of a 
shareholder and director, who scented the 
danger from afar, to change his status from a 
shareholder to a creditor. Shareholders receive 
no dividends from an insolvent bank; creditors 
sometimes do; hence the motive. What was 
done? The director’s stock was sold to the 


bank, and paid for by interest-bearing certifi- 
cates of deposit, On these, dividends were sub- 
sequently claimed from the insolvent estate, but 
not allowed.” The transaction, more in detail, 
with conclusion of the court was as follows: 
The director in question (whom we will here- 
after designate as claimant) after examining the 
mode of conduct of the bank’s business, came 
to the conclusion that the bank’s condition was 
unsound, resigned his position, and placed his 
stock in the hands of the president to be sold. 
He at first threatened to sell his stock at auction, 
but was induced by the president (who was 
anxious that the claimant’s dissatisfaction with 
the condition and management of the bank, and 
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his purpose to sever connection with it,j should 
not be generally known,) to refrain from a pub” 
lic sale in order to save the credit of the bank. 
He transferred his stock, in consideration of 
certain certificates of deposit, by signing a 
power of attorney in blank on the back of the 
certificate. Ostensibly, the claimant was un- 
aware who the purchaser of the stock was to be. 
The name of the cashier was afterwards inserted 
without claimant's knowledge, as the transferee, 
and the bank issued a certificate to the cashier 
for the shares transferred. The cashier pinned 
the certificate to his own promissory note for 
$10,000 (being par value of the shares) dated 
January 3, 1887, payable one year after date, 
‘*with interest at such rate as shall be equal to 
the dividend declared on Columbian Bank stock 
for the year 1887,” borrowed $10,000 from the 
bank, on the stock as collateral, the whole of 
which sum was advanced to his credit (discount 
not being deducted as usual in advance) and 
drew his check for the same sum in favor of the 
bank in payment for ten certificates of deposit 
of $1,000 each, which were, at the same time, 
issued by the bank to claimant. Of this trans- 
action the claimant had no actual knowledge. 
At the time of the sale, the stock was at par. 
The cashier’s note was worthless. 

The report of the auditor on distribution of 
the estate found (1) the bank was insolvent at 
the time of the sale of stock; (2) such was the 
legal presumption from the facts; (3) the Joan by 
bank to cashier upon pledge of the stock was in 
fact a purchase by the bank; (4) the sale of the 
stock by claimant was invalid as to creditors; (5) 
claimant was chargeable with notice of the 
transactions and condition of the bank; and (6) 
rejected claimants’ claim as a creditor upon the 
certificates of deposit. 

The supreme court of Pennsylvania uphold 
the auditor in rejecting the claim. The facts, 
considered by themselves, are declared ‘‘ per- 
suasive evidence that the stock was sold to the 
bank, and the subsequent formal transfer of it 
to the cashier for his worthless note is confirma- 
tory of this view, because it was manifestly a 
device to hide the reai nature of the transaction. 
The claimant is chargeable with knowledge of 
the insolvency of the bank, and of its purchase 
of his stock. The sale was the result of his in- 
vestigation of its affairs, and was completed four 
days after its acceptance of his resignation as 
director and vice-president. As a director it was 
his duty to participate intelligently in its man- 

agement, and he must be considered as pos- 
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sessed of the information respecting its condition 
which the discharge of that duty would have 
given him. In such case, the duty to know is, 
in its legal effects, the same as actual know- 
ledge. The circumstances connected with the 
sale of the stock were sufficient to put him on 
inquiry as to the purchaser, and it is reasonable 
that he should be held to have the knowledge to 
which such inquiry would have led him.” 

Aside from these circumstances, and the duty 
they imposed, the agent of the claimant to sell 
the stock, being the president of the purchaser 
bank, the law, it is declared, imputes to the 
principal the knowledge acquired by the agent 
in the course of his employment. 

The case is therefore reduced to one where 
a stockholder in an insolvent bank, with know- 
ledge of its insolvency, sells his stock to it, and 
in the distribution of its assets, claims a divi- 
dend on the purchase price, In England, the 
court says, the purchase by a corporation of its 
own stock is ULTRA VIRES, unless the power is 
clearly conferred by charter. In our country, 
the decisions are conflicting, but they are prac- 
tically unanimous in holding that an insolvent 
corporation cannot buy its own shares to the 
detriment of its creditors. The capital stock is 
a trust fund for the payment of debts, and the 
use of this fund in the purchase of shares would 
be destructive of a security intended primarily 
for creditors, and a plain misappropriation of it. 
For these reasons the claim is rejected. 

A further transaction decided upon at the 
same time was this: An executor, in violation 
of his trust, had invested moneys of the estate 
in stock of the bank. Five days before suspen- 
sion, the stock was sold to the bank at par, and 
a certificate of deposit for the price was issued 
to the executor. The court denies the right to 
dividend on this certificate. The estate had 
only the rights ofa shareholder, The purchase 
by an insolvent bank of its shares was declared 
invalid as to creditors, and the seller’s right to 
participate in the distribution of the assets, was 
no greater than that of other shareholders. 





Effect of Stipulation For Attorney’s 
Fee on Validity or Negotiability. 





MONTANA, 

The supreme court of Montana in the case of 
BANK OF COMMERCE v. FuGua, decided Decem- 
ber 14,1891, hold that a stipulation in a bill of 
exchange to pay a reasonable attorney’s fee in 
case suit is necessary to enforce payment, is 
valid, and does not affect negotiability of the 
bill. 
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Suits by National Banks in the Federal Courts. 





A National Bank may sue a citizen of another state in the federal court of the latter’s residence. 


The supreme court of the United States have 
recently decided the question whether a national 
bank, located in one state, may bring suit 
against a citizen of another state in the circuit 
court of the United States, for the district where- 
in the defendant resides, because of adverse 
citizenship. (PETRI v. COMMERCIAL NaT. BANK 
OF CHICAGO, January 18, 1892.) The act of con- 
gress of March 3, 1887 (24 St. 552,) as corrected 
by Act, Aug. 13, 1888, (25 St. 433,) declares in 
Section 4 that national banks shall, for the pur- 
poses of all actions and suits in equity by or 
against them, be deemed citizens of the states 
in which they are located, and that in such cases 
the federal courts ‘‘shall not have jurisdiction 
other than such as they would have in cases be- 
tween individual citizens of the same state.” 

In a suit brought by a national bank against 
a citizen of another state brought in the federal 
court for the district of the defendant's resi- 
dence, objection was made that the act quoted 
took away the jurisdiction of the federal court 
to entertain such a suit. 

The supreme Court, however, holds that the 
purpose of the legislation was to provide that 
the federal courts should not have jurisdiction 
by reason of the subject matter other than they 
would have in cases between individual citizens 
of the same state, and so not have jurisdiction 
because of the federal origin of the bank. No 
reason is perceived why it should be held that 


congress intended that national banks should 
not resort to federal tribunals as other corpor- 
ations and innividual citizens might. The con- 
clusion is reached that the congressional legisla- 
tion does not take away the jurisdiction of the 
federal court in a suit by a national bank 
against a citizen of another state. 


Waiver of Notice of Dishonor. 





CALIFORNIA, 


It is elementary that an indorser of a nego- 
tiable instrument is released from liability in 
case of its dishonor, if notice thereof is not given 
him. If he waives notice, it then becomes, 
of course, unnecessary. Upon the question 
what will constitute a waiver, the Supreme Ct. 
of California, in WRIGHT v. LIESENFIELD, (Jan. 
25, 1892) decide the following point: 


Evidence that it was understood between the 
indorser and the indorsee of a note, that if the 
latter could not collect it from the maker he 
would come back on the indorser, and that he 
took the note because he had better opportuni- 
ties ‘than the indorser to see the maker, does 
not tend to show that the indorser waived no- 
tice of the maker's refusal to pay. 
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CORPORATE SELF-EATERS. 


HE term ‘‘cannibal” is applied to 
those human monstrosities who in- 
habit barbarous regions and feast on 
their fellow men. Such a practice is re- 
garded with horror by civilized mankind. 
But while the pages of history record 
many painful truths of man-eating, or 
anthropophagy, as it is technically 
termed, it would be startling indeed to 
hear of man, so fond of human flesh, as 
to submit parts of his own body to his 
rapacious appetite. Monsters in form 
of men, may indulge in man-eating, men 
may terminate their own existence by 
suicide, some classes of beasts are even 
known to devour their own offspring, 
but never, with man or beast has the 
voracious and unnatural appetite been 
carried to the extent of self-consump- 
tion. 

We use these words for the purpose 
of analogy between natural man, and 
that artificial person known as corpora- 
tion. Looking over the field of corpora- 
tions, what do we find? Frequently the 
indulgence of a practice which, with 
humanity, is worse than cannibalism, a 
practice of corporate self-eating; the 
buying in, or otherwise acquiring, of 
its shares from members, with resultant 
shrinking of constitutional formation, 
and which, followed out to the end, 
would result in total annihilation. 

It is plain on general principles that 
any inherent power in a corporation, 
{apart from special charter right to re- 
duce capital, or inherent right to acquire 
ownership of its shares for existing in- 
debtedness, or in other exceptional 
cases, to be re-issued,) violates the 
natural idea of right, and is against 
public policy. 


We quote the language of a standard 
writer on the subject of purchase by a 
corporation of its own shares*: 

‘*A purchase by a corporation of 
shares of its own stock, in effect amounts 
to withdrawal of the shareholder whose 
shares are purchased, from membership 
in the company and a repayment of his 
proportionate share of the company’s 
assets. There is no substitution of mem- 
bership under these circumstances, as 
in case of a purchase and transfer of 
shares to a third person, but the mem- 
bers of the company and the amount of 
its capital are actually diminished. 
Whatever a transaction of this character 
may be called in legal phraseology, it is 
clear that it really involves an alteration 
of the company’s constitution, * * * 
The amount of the company’s assets and 
the number of the shareholders are 
diminished. Every continuing share- 
holder is injured by the reduction of the 
fund contributed for the common ven- 
ture, and the creditors who have trusted 
the company upon the capital originally 
subscribed, or who are entitled to ex- 
pect that amount of security, are entitled 
tocomplain. * * * No verbiage can 
disguise the fact, that a purchase by 
a corporation of shares in itself really 
amounts to a reduction of the company’s 
assets, and that the shares purchased 
do in fact remain extinguished, at least 
until the re-issue has taken place. The 
fact that such a transaction may not 
necessarily be injurious to any person is 
not a sufficient reason for supporting it. 
It is contrary to the fundamental agree- 
ment of the shareholders and is con- 


* Morawetz on Corporations, § 112. 
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demned by the plainest dictates of sound 
policy. To allow the directors to exer- 
cise such a power, would be a fruitful 
source of unfairness, mismanagement 
and corruption ” 

This language clearly indicates the 
impolicy and unfairness to stockholders 
and creditors, of a doctrine declaring 
the corporation to have, inherently, and 
unless prohibited by charter, the right 
to buy in shares in itself. The decisions 
on the subject in this country are con- 
flicting. Criticising those which main- 
tain this right, the same writer says: ‘‘If 
these decisions are carried to their logical 
results it is apparent that a corporation 
may at any time, by easy process, be 
made to shrink away, and finally vanish 
into nothingness. It would only be 
necessary to purchase shares from its 
stockholders, and in the end, after the 
last stockholder had so/d his own shares 
to the company and withdrawn with the 
proceeds, nothing material would re- 
main to attest the former existence of 
the corporation except an empty treas- 
ury and cancelled stock certificates.” 

There are, of course, as has been 
already stated, exceptional cases where 
the power to acquire its own shares by 
a corporation may be recognized as 
in accordance with sound policy. A 
familiar instance of this is the receipt of 
shares in satisfaction of debts due to the 
company which cannot be collected in 
any other manner. And the directors 
of a corporation have been held per- 
mitted to receive its shares by way of a 
gift or bequest. But the impolicy of 
any general doctrine permitting corpora- 
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tions to acquire and retire shares in it- 
self, ad libitum, is apparent. 

Respecting the national banking cor- 
porations, the self-eating restriction is 
not left to the uncertain decision of a 
conflicting judiciary, but the organic law 
is laid down in no uncertain language: 
‘* No association shall make any loan or 
discount on the security of the shares of 
its own capital stock, nor be the pur- 
chaser or holder of any such shares, 
unless such security or purchase shall 
be necessary to prevent loss upon a debt 
previously contracted in good faith: and 
stock so purchased or acquired shall, 
within six months from the time of its 
purchase, be sold or disposed of at 
public or private sale; or, in default 
thereof, a receiver may be appointed to 
close up the business ot the association.” 
(Sec. 5,201, U. S. Rev’ Stat.) 

Here, we see, the stock can only be 
acquired in exceptional cases, and must 
then be re-issued. Any tendency’ to 
diminish the volume of outstanding 
stock by failure to re-issue, subjects the 
bank to the infliction of the death pen- 
alty by appointment of a receiver. 

For an interesting case from the su- 
preme court of Pennsylvania, where an 
insolvent banking corporation of that 
state is declared powerless to purchase 
its stock from a shareholder so as to 
enable the latter to pose as a creditor 
in the distribution of ‘assets, see the 
‘* Abstracts” in this number. This 
whole subject of purchase and acquire- 
ment of its shares by corporate bodies, 
furnishes an interesting subject for 
thought and reflection. 








T the ball given by the Duchess of , in 
1810, a tall young man of twenty-five, 
perhaps, faultlessly dressed, with a clean-cut 
profile, might have been seen among the guests. 
A superficial glance at his face gave the im- 
pression of directness and strength of charac- 
ter ; and yet a something in the eye, an expres- 
sion of his lip, counteracted on closer study this 
impression. The observer was brought to real- 
ize that here was a man who was strong and 
yet adroit, who was in short, no ordinary char- 
acter. 

As he stood gazing idly at the brilliant as- 
semblage before him, smiling and bowing to 
acquaintances, the words of two gentlemen in 
conversation near by caught his quick ear. 





‘Yes this has been a very bad year. Money 


hasn't been so tight since ’97. By the way, 
have you heard of the latest crash? No? Well, 
I am not surprised, it was announced very late, 
but Birchwood & Co. have made an assign- 
ment.” 

At these last words the young man gave a 
sudden start, paled perceptibly and immedi- 
ately left the house. 

Among the banking houses most heavily en- 
gaged with the insolvent firm was that of Marsh, 
Sibbald & Co., at the head of which was Henry 
Fauntleroy, This house was involved by the 
failure to the extent of £170,000. To the as 
tonishment of commercial London, aware thay 
the bank had been previously unfortunate, the 
money was promptly paid. This brought the 
head of the bank, Henry Fauntleroy, into public 
notice. Repeated misfortunes of the house 
during the previous three years were remem- 
bered, misfortunes that would have over- 
whelmed many a bank, and yet this one was 
apparently sound. It was realized that this 
young society man of twenty-five was dealing 
with finance with a master hand. 

He had come into the firm of Marsh, Sibbald 
& Co. three years before. His father had 
founded the bank in 1792, and when Henry was 
sixteen gave him a clerkship in the house. His 
father died six years afterward. Henry, mean- 
time, had so impressed the members of the firm 
with his zeal and ability that he immediately 
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THE CRIME OF FAUNTLEROY. 










succeeded his father, and the other partners, 
men of comparatively little business training, 
having heretofore yielded the management of 
the bank to the elder Fauntleroy, transferred 
the burden to his son. 

This step they, at least, had little reason to 
regret. For many years he guided the bank 
through crises and misfortunes which few bank 
managers could have successfully combatted, 
His partners neither knew, nor cared to know, 
how money was obtained. It was there ; they 
used itand grew prosperous. About the man 
who furnished it, an awful slander was slowly 
deepening. 

Mr. Fauntleroy married. ‘‘ There were times 
at the bank,” he said long afterward at his 
trial, ‘‘when all seemed hopeless, threatening 
bankruptcy met me at every turn. At those 
times I was desperate. But one thought kept 
me from putting an end to my existence. I 
knew that when I returned home at night I 
would be met by a loving wife, and hope some- 
how was revived by the innocent prattle of my 
little boy.” 

One morning in the early fall of 1824, seven- 
teen years after Henry Fauntleroy had become 
a member of the banking-house, he entered his 
private office in the bank in Berness street, 
looking even more nervous and tremulous than 
usual. His clerks had been noticing for some 
time that he was ageing fast, his hair becoming 
gray, his step infirm, most remarkable circum- 
stances in a man comparatively so young, and 
who, with his friends, family and high business 
standing, must be so well-content. 

At every opening of the door on this particular 
morning he looked up in a quick, startled way, 
and once, when a clerk announced a visitor, he 
was seized with extreme agitation. Shortly 
before noon two men of quiet appearance en- 
tered the bank and asked for Mr. Fauntleroy. 
They were shown into his private room. He 
glanced once into their faces and turned ashy 
pale. 

‘‘Mr. Fauntleroy,” said one of them slowly 
“we place you under arrest.” 

*‘O! God!” he exclaimed, ‘‘it has come at 
last.” Almost immediately, he recovered him- 
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self, ‘‘Gentlemen,” he said slowly tothe clerks, 
who, drawn by his exclamation, were standing 
in amazement in the doorway, ‘‘this is some 
mistake of course, which will be soon rectified.” 

Then turning to the men, he said, ‘‘ My men, 
I am willing to go with you, but first allow me 
to put away my papers.” Busying himself 
about his desk, he slipped a small key from his 
key-ring, opened a desk-drawer and placed it 
quickly in a secret receptacle within. A few 
moments later Mr. Fauntleroy, a prisoner, 
handcuffed, entered a waiting cab, and was 
driven rapidly toward Newgate prison. 

The news was ennounced the next morning 
in the London papers. His friends refused to 
credit it. On the other hand, enterprising re- 
porters went to work to hunt out the history of 
his private life. They reported that for years 
he had been indulging in the wildest debauch- 
eries and extravagances, robbing his most de- 
fenseless customers to satisfy selfish passions. 
These sensational pen pictures of families robbed 
of everything, left on the verge of starvation by 
the perfidy of this man, made a deep impression 
upon the public mind. Indignation ran so 
high that on the second night after the an- 
nouncement of the forgeries a crowd gathered, 
proceeded to the prisoner’s home and burned it, 
with its contents, to the ground. 

And yet the fallen banker seemed to forget his 
own position in his solicitude for his wife and 
son. He had always been a generous man and 
a firm friend. His reputation had been without 
a blemish for twenty years. Might not those 
newspaper reports be exaggerated, as they often 
are? These things were considered by people 
generally after the first excitement died away. 
A revulsion of feeling swept over the public 
mind, Henry Fauntleroy suddenly became the 
subject of the tender sympathy of the women, 
and, to some extent, the pity of the men. 

The punishment at that time tor forgery was 
death. 

The question was, whether the operations 
of the prisoner would come under a certain 
statute. If not, he would be transported for 
seven years, if otherwise, he would be hanged. 

At half past nine o’clock on the morning of 
the 30th of October, 1824, the doors of the Old 
Bailey Court were thrown open. Immediately 
there was a great scrambling for seats, and 
people continued to pour in until it became 
necessary to close the doors. The chief justice 
and his two associates presently took their seats, 
and at five minutes to ten the prisoner was led 
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in. All eyes were instantly fixed upon him. He 
looked grayer and paler than when first im- 
prisoned, but otherwise was unchanged. Only 
for an instant did he lose his self-possession 
when he came at last into the place in which his 
tate was to be decided. He took a chair, and 
to each of the seven indictments read by the 
clerk, answered in a low voice ‘‘ not guilty.” 
The attorney general then opened for the prose- 
cution. He told how the name of Frances 
Young had been forged to a power of attorney, 
how the prisoner had used the money and con- 
cealed the crime by his own peculiar methods. 
Witnesses were brought forward, but on the 
whole, in this trial where a conviction was death, 
before a jury inclined to sympathy, the evidence 
was strangely weak. The first indictment was 
half the battle. 

The counsel for the defense exchanged quick 
glances, and across the despairing face of the 
prisoner there passed a faint gleam of hope. 

After disposing of the witness called to prove 
the forgery of the power of attorney, the attorney 
general took from an envelope two slips of 
paper. ‘‘ Your Honor,” he said, ‘‘I wish to 
introduce these memorandums as evidence.” 
He then read the following : 

‘*In order to keep up the credit of our house, 
I have forged powers of attorney and have there- 
upon sold out all these sums, without the knowl- 
edge of my partners; I have respectively placed 
the dividends as they become due on account, 
but I never posted them.” (Signed) 

‘*HENRY FAUNTLEROY.” 

The sums referred to considerably exceeded 
£170,000. 

One of the police officers who had made the 
arrest was put upon the stand. He testified 
that when the arrest was being made he had 
seen Mr. Fauntleroy take a small key from his 
key-ring and place it in his drawer, The key 
was afterwards found in the secret receptacle. 
In a search of the premises on the following 
day, among a number of musty tin boxes, one 
was noticed without a label. The small key 
opened it. The papers were found within. The 
effect of this evidence was visible on every 
countenance; the man was doomed. 

Old friends of the prisoner were placed on the 
stand by the defense to testify to his good char- 
acter, but this testimony in face of the circum- 
stances made little impression. 

' The justice then announced that, if he desired, 
the prisoner might speak in his own behalf, He 
slowly rose as in a dream, and in tones scarcely 
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audible began to speak. As he proceeded his 
lethargy disappeared, his voice grew strong. He 
did not ask for mercy, but merely for a just 
-estimate of his character, that, for his mother’s 
sake, his wife’s, his son’s, he might not always 
be remembered as the utter rascal he had been 
painted. In the first years of his management 
of the bank he had yielded to temptation to save 
its credit. These yieldings involved his life. 

He spoke so impressively, yet so simply, of 
his past career, of temptations which came when 
he was still a boy, although a bank manager, 
and which no boy of twenty-two should have 
had to meet, that the sternest eyes became hot 
with tears. 

While the jury was out he sat with his head 
buried in his hands; a sudden rush of people 
from the hall toward the door proclaimed the 
return of the jury. He raised his eyes an in- 
stant, and let them fall again. 
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When the verdict ‘‘ guilty” was announced, 
one great sob escaped him, but that was all. 
Between the bailiffs he was led quietly from the 
court-room. 

The case aroused universal sympathy ; not 
particularly from extenuating circumstances 
connected with the crime, but because of the 
extreme severity of the punishment, 

The appeal was finally carried to the king, 
but without avail. 

On the 31st of November, Henry Fauntleroy, 
physically a complete wreck, was carried in a 
half conscious condition out of Newgate to 
the scaffold, and there. in the presence of many 
thousands of people, was hung. 

This was England’s last hanging for the 


crime of forgery. At the next meeting of Parlia- 
ment it was erased from the list of capital 
offences, and one more step was made in the 
progress of civilization. 

Jos. HERBERT WELCH, 
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DEPARTMENT OF QUERIES AND REPLIES. 





opus department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and ex 


ct prompt and careful consideration thereof, without charge. The names and places 


of those submitting inquiries are published, unless special request is made to the contrary. 


National Bank Currency as Legal Tender to National Banks on Notes Payable 
in Gold Coin. 





On the principle of the decisions of the supreme court of the United States, a national bank, holder of a note 
payable in gold coin of the United States, is not obliged to take national bank notes in payment, but 
may specifically enforce the contract for gold payment. 


WuiTte RIvER JUNCTION, t 
Vr., March 14, 1892. 
Editor Banking Law Journat: 

DEAR Sik:—Section 5196, of the National 
Bank Act, provides as follows : ‘‘ Every national 
banking association formed or existing under 
this title, shall take and receive at par, for any 
debt or liability to it, any and all notes or bills 
issued by any lawfully organized national bank- 
ing association. . . . .” 

No reference was made to this section, in 
your exposition of March Ist (p. 227). 

Will you kindly explain its application in your 
next issue ? 

Car Ciirton COLLins, 


Answer. Inthe last issue, under the 
heading ‘‘ Notes Payable in Gold or 
Gold Coin as an Evasion of Silver Ten- 
der,” we considered the question whether 
a note providing for payment in gold 
coin, could be enforced according to its 
terms, or would be satisfied by tender 
of silver or any other medium which was 
a legal tender. The cases on the sub- 
ject were exhaustively reviewed, and 
the doctrine of the national supreme 
court (who considered this question 
when attempts were made to force de- 
preciated legal tender treasury notes in 
payment of gold or silver contracts, sil- 
ver then being a fully accredited metal,) 
was set forth at length. It was shown 
that the supreme court recognizes dif- 
ferent kinds of lawful, legal tender 


money, and will take cognisance of and 
enforce, according to their terms, and 
the intention of the parties, contracts 
made payable in a specific kind. The 
legal tender of any kind only applies 
where there is no specific contract for a 
particular kind. Such a specific con- 
tract is lawful and will be enforced; it 
is only satisfied by a tender of the par- 
ticular kind of money called for, and, if 
the parties go to law, the judgment will 
be rendered accordingly. 

The principles on which the doctrine 
of the supreme court rest equally author- 
ize the conclusion that a contract to pay 
a national bank one thousand dollars in 
United States gold coin, can be speci- 
fically enforced by the bank, and 
will not be satisfied by a tender of a 
kind of money which, otherwise, would 
be a legal tender to the bank, namely, 
notes of national banks. 

The congressional enactment made 
treasury notes ‘‘lawful money, and a 
legal tender in payment of all debts” 
etc. In the absence of special contract 
for a particular kind of money, treasury 
notes were a legal tender. But where a 
special contract was made for a particu- 
lar kind—gold or silver coin—treasury 
notes would not then satisfy it. Said 
Chief Justice Chase in Bronson v. Rodes,. 
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(7 Wall. 229; see p. 254) construing the 
legal tender act; 

“Tt must be held to sustain the proposition that ex- 
press contracts to pay coined dollars can only be 
satisfied by the payment of coined dollars. They are 


not “debts”? which may be satisfied by the tender of 
United States notes.” 


In the construction of this statute 
making treasury notes a legal tender in 
payment of ‘‘debts,” and applicable 
to the people generally, we see the 
people were held not obliged to receive 
them as legal tender, in cases of specific 
contract for a different kind of money, 
With equal reason the national bank 
notes which are made a legal tender to 
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a specific class only, (national banks) for 
any ‘‘debt or liability” to the latter, 
could not be legally tendered where the 
bank held a specific contract for pay- 
ment ina particular kind of legal tender 
money—gold. The legal tender of 
treasury notes to the people generally, 
and of national bank notes to those in- 
stitutions particularly, is only such in 
payment of ordinary debts and liabil- 
ities. But where the creditor holds a 
contract calling for gold payment, treas- 
ury notes, although a legal tender, will 
not answer; and for the same reason, 
national bank notes will not answer in 
such cases asa tender to national banks. 


Pass-Book Rule Authorizing Charge Back of Check. 


LEOPOLD MAYER & SON, BANKERS, ) 


CHICAGO, FEBRUARY 26, 1892. j 
Editor Banking Law Journat: 

Dear Sir:—Would an agreement like the 
enclosed printed on the first page of pass-book 
hold good in the face of the decision of the 
Illinois supreme court? 


Checks on this bank will be credited conditionally. 
If not found good at close of business they will be 
charged back to depositors and the latter notified of 
the fact. Checks on other city banks will be carried 
over for presentation through the Clearing House on 
the following day. 

A reply in your JourNAt will oblige, 


LEOrvOLD MAYER & SON, 


Answer.—The decision of the Illinois 
supreme court published in the JoURNAL 
of January 1, 1892 was that a check on 
itself received on deposit, stamped 
‘“‘paid” and its amount, placed to the 
depositor’s credit on the books of the 
bank, was irrevocably paid and could 
not be charged back to the depositor, 
on discovery that it was an overdraft. 
This decision of course, announced the 





law of Illinois in the absence of any 
special contrary agreement or under- 
standing between bank and depositor. 
If there was any such special agreement 
it would give the bank the right to 
return the check and charge it back ac- 
cording to the terms of the agreement. 
This is plain from the language of the 
New York court, quoted with approval 
by the Illinois couft. 


When a check is presented to a bank for deposit, 
drawn directly upon itself, it is the same as though 
payment in any other form was demanded. It 1s the 
right of the bank to reject it, orto refuse to pay it, 
or to receive it conditionally; but if it accepts sucha 
check, and pave it either by delivering the currency 
or giving the party credit for it, the transaction is 
closed between the bank and such party, provided 
the paper is genuine. 


The bank has a right to receive the 
check on itself conditionally, subject to 
be charged back. Is the pass-book 
provision sufficient to constitute an 
agreement to this effect binding on the 
depositor? We believe it is. In a 
recent issue, the question of the effect 
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of a notice in pass-book limiting liabil- 
ity was considered. An extra cautious 
bank official might deem it wise to have 
the depositor subscribe the pass-book 


MERCHANT AND PLANTERS BANK, 
Pine Buiurr, ArRK., FEBRUARY 26, 1892. 


Editor Banking Law journal: 

DEAR Sir:—A recent case has come to my 
notice, wherein a check drawn, ‘‘Pay to Henry 
Brown,” specifically notto ‘‘Henry Brown or 
order, or bearer’ is presented to the drawee 
bank for payment by an endorsee bank, the 
check bearing the purported endorsement of the 
payee and one intermediate bank. 

Payment was declined, on the ground that 
the check was non-negotiable. Daniel, we 
believe speaks of three kinds of checks, Ist. 
one payable to a PERSON CERTAIN, 2nd one pay- 
able to a certain person or order, and 3rd one 
payable to a certain person or bearer and in this 
case the command of the maker being to pay 
HENRY Brown and not any transferee or assig- 
nee. there could be no discretion used by the 
drawee bank in payment, thereby possibly 
jeopardizing or defeating the objects and pur- 
poses of the maker of the item in drawing it in 
the form in qnestion. The endorsee bank as 
holder entered protest of the item for non-pay- 
ment. This was held unnecessary and unwar- 
ranted as the drawee bank stood ready to pay- 
the amount to the PROPER PERSON and would 
on request have so certified it. 

The makers of the check have threatened suit 
for damages against the endorsee bank for un- 
warranted protest. 

We will value your views bearing on the 
correctness of the position of one bank in de- 
clining the check, and of the other in protesting 
it. 

F, H. Heap, 
Cashier. 


Answer:—In most states the words 
*‘order” ‘‘bearer” or equivalent words 
are essential to the negotiability of the 
instrument containing them. Assum- 


Payment of Non-negotiable Check. 





rules, but without it there is authority 
for the proposition that they are bind- 
ing as a contract between bank and de- 
positor. 


ing a check drawn ‘‘Pay to Henry 
Brown” without words of negotiability 
is non-negotiable, the difficult, and so 
far as we can learn, undecided question 
arises respecting the right or authority 
of the drawee bank to pay sucha 
check to the transferee or endorsee of 
Henry Brown; and, in case of dispute 
with the checkdrawer, its right to charge 
him with sucha payment. 

Against the bank’s right or author- 
ity to pay it may be contended: The 
order is distinctly to pay Henry Brown 
only, and the checkdrawer may have 
reasons for so restricting it. The duty 
of the bank is to pay acccording to the 
order or direction of the depositor. A 
payment to one other than Henry 
Brown, to whom he has transferred the 
paper, isnot acording to the depositor’s 
order or direction; consequently unau- 
thorized and non-chargeable. 

But to the contrary it maybe said: 
Although the check is non-negotiable, 
Brown has a right of assignment. A 
non-negotiable order for the payment 
of money is assignable and vests in the 
assignee or transferee all rights of the 
assignor to enforce the paper. In some 
states a check before certification, is an 
assignment of the fund on deposit. 
Here, certainly, the bank would be liable 
to an assignee of the original payee, 
unless a good defense of drawer could 
be interposed. 
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In other states where the unaccepted 
check constitutes no assignment of fund 
on deposit the argument would run: 
The order given to Brown being assign- 
able in law and the check being drawn 
with knowledge of the law which makes 
it assignable, it must be in the contem- 
plation of the checkdrawer who issues 
such a check, that Brown may assign 
his right todraw the money to a third 
party and that the latter, or his assignee, 
will receive payment from the bank. 
It is no answer to say that the assign- 
ment is subject to equities, and that as 
the checkdrawer had a defense against 
Brown, the payment to Brown’s assig- 
nee should not have been made and is 
not chargeable. If he had a defense 
against Brown, it would have been lost 
by payment of the unrevoked check to 
Brown, With equal reason, payment to 
Brown’s assignee. The bank does not 
stand in the same position as a transferee 
of non-negotiable paper. The latter when 
taking, cannot entorce free from equities, 
But thebank, when it pays a non-nego- 
tiable check, takes a voucher for its 
payment which is is to constitute the 
basis fora debit entry to its depositor. 
So doing it has acted as his agent. 
The whole question is, does the payment 
of such paper, to transferees when pay- 
able to particular persons only, fall with- 
in the line of its authority? 

Our opinion inclines to the view that 
the bank might rightfully pay such a 
check to the assignee of Henry Brown, 
prior toany stoppage of payment by the 
drawer. It has funds in its hands of 
the depositor to pay his checks on 
presentation, and no good reason would 
seem to exist why authority to pay 
Henry Brown would not extend to any 
assignee of Henry Brown presenting the 
order. The drawer of such a check 
payable to ‘“‘Henry Brown” does so in 


" umnecessary, 
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contemplation of Brown’s legal right to 
transfer the instrument to another, and 
his instruction to his banker to pay 
Henry Brown consequently carries im- 
plied authority to pay the latter’s trans- 
feree. Otherwise, an important legal 
right of Brown, that of transfer, would 
be defeated. If the bank had certified 
the check for Henry Brown (as stated 
in the inquiry it was willing to do) it 
would then have been liable to pay, as 
principal debtor, to any lawful assignee 
of Henry Brown bringing suit on the in- 
strument. 

Our opinion, therefore, inclines to the 
right and authority of the bank to pay 
the transferee of a non-negotiable check ; 
but it is notso firm as to be non-sus- 
ceptible to change. The question is a 
peculiar one, and a bank might well 
hesitate before paying such an instru- 
ment, in the absence of direct judicial 
authority on the point. 

Regarding the action of the collecting 
bank in. protesting the non-negotiable 
check upon the bank’s refusal to pay. 
There was no necessity of protest of 
such an instrument. Nor are the en- 
dorsers of a non-negotiable instrument 
entitled to strict notice of dishonor as 
in the case of negotiable paper. What 
notice, if any, they would be entitled to 
we do notnow discuss. Protest being 
would any liability for 
damages for unnecessary protest result? 
In Wittich v. Bank, 20 Florida Rep. 843, 
where a check had been unnecessarily 
protested and the drawer sought to re- 
cover damages, the court declared there 
was no cause of action made out. Its 
language was as follows: 

Although a protest of plaintiff’s check may have 
been unnecessary, it cannot be inferred that any in- 
{cand there is'no allegation of special datiage sus- 
tained by means of any wrongful, malicious or wilful 
conduct of the defendant in the matter. The unnec- 


essary act of protesting the check is not necessarily a 
wrongful act. “If a man sustains damage by the 
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wrongful act of another he is entitled to a remedy; 
but to give him that title two things must occur; 
damageto himself anda wrong committed by the 
-other party. Rex v. Comes, 8 B & G. 355, Addison on 
Torts, 2. 


This shows that every unnecessary 
protest does not carry liability for the 
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act and it will depend largely upon par- 
ticular facts whether protest in a given 
case is so wrongful, malicious, unwar- 
ranted and injurious, as to subject the 
agent causing protest to liability. 


Authority of Bank to Fill Blanks in Note. 


It would be a highly injudicious thing for a bank officer, unless express] 
the intention and contemplation of the parties, to fill in a blan 


authorized, or unless the act is within 
confession of judgment, or a 


blank rate of interest, in a discounted note. 


ILLINOIS, February 25, 1892, 
Editor Banking Law Fournat. 

DEAR Sir:—A. B. gives to Bank a note (judg- 
ment note form) like copy below, but blank 
spaces in confession of judgment are not filled 
out before signing. Will it invalidate the note 


to fill out afterwards ? 
COPY. 
And to secure the payment of the amount 

hereby authorize, irrevocably, any attorney of any 
court of record to appear for in such court, 
in term time or vacation, at any time hereafter, and 
confess a judgment without process in favor of the 
holder of this note, for such amount as — appear to 
be unpaid thereon, together with costs an 

dollars attorney’s fees, and to waive and release all 
errors which may intervene in such proceedings. and 
consent to immediate execution upon such judgment, 


hereby ratifying and confirming all that 
attorney may do in virtue hereof. 


By answering the above, you will oblige 
A SUBSCRIBER, 


Answer.—In considering the question 
presented there are two general princi- 
ples of law which must be viewed, in 
order to determine under which one of 
the two the act stated, would fall. To 
designate these two principles in briefest 
terms, we might describe them as the 
‘*material alteration” principle, and 
the ‘* authority to fill blank” principle. 

It is a familiar rule that 


1. A material alteration of a promissory note, with- 
out the maker’s consent, avoids the instrument. 


It is also a general rule that 


2. The leaving of blanks in a contract and the deliv- 
ery of the instrument with such blanks create an 
agency in the receiver and his assigns to fill the 
blanks in the way agreed upon or contemplated by 
the maker. And any departure from this agreement 
will defeat the right of the original holder to recover 
upon the instrument. Rand. Com. Paper, § 18. 


The problem before us is to determine 
whether the filling in of a blank confes- 
sion of judgment in a promissory note 
with pronoun designating maker, and 
with amount of attorneys’ fees, is an 
insertion which the bank is authorized 
to make, or a material alteration, which 
will avoid and make the note unenforce- 
able in its hands? The best aid toa 
conclusion is the result reached in anal- 
ogous cases. 


INSERTION OF PLACE OF PAYMENT, 


It has been held in a number of cases 
that the insertion of a place of payment 
by filling in the blank in a note after the 
word ‘‘at” is not a material alteration 
which will avoid the note, but where the 
word ‘‘ at” precedes a blank, the note 
carries upon its face implied authority 
for any Jona fide holder to insert the 
place of payment. See Canon v. Grisby 
16 Brad. (Ill.) 558, and cases cited in 
opinion. 
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INSERTION OF RATE OF INTEREST. 


But more nearly analogous to the 
filling in of a confession of judgment 
are those cases growing out of the inser- 
tion of a rate of interest in blank spaces. 
If the note is intended by the parties to 
bear interest at a certain rate, the inser- 
tion of that rate after execution, will 
not invalidate it (Bank v. Carson, 60 
Mich. 423). But, otherwise, the filling 
of the interest blank will avoid the note 
in the hands of the original holder. This 
is so according to a large majority (but 
not all) of the courts who have passed 
upon the question. Whether it will 
make it non-negotiable in the hands of 
a bona fide transferee as well, is a ques- 
tion of difference, some courts holding 
yes; others no. To cite a few instances: 

a, Palmer v. Poor, 121 Ind, 135. In- 
serting the figure ‘‘8” before the words 
** per cent. interest” is a material alter- 
ation, which vitiates the note in the 
hands of the payee, and a dona fide in- 
dorsee to recover must show negligence 
on the part of the maker. 

b. Rainbolt v. Eddy, 34 lowa, 440. 
Material alteration of promissory note 
by insertion of ‘‘ ten per cent. interest” 
in blank, thereby increasing maker's 
liability, avoids note as to payee, but 
does not affect validity in hands of dona 
Jide indorsee before maturity. In Bank 
v. Hall, lowa supreme court, Oct. 23, 
1891, dona fide holder declared unable 
to enforce note altered by erasing line 
drawn through blank space, and insert- 
ing 8 per cent. interest. The distinction 
here is that in one a blank was filled 
with interest; in the other, there was an 
erasure before filling. 

¢. Hooper v. Collingwood, 13 Pac. Rep. 
909 (Colo. supreme court, 1887). The 
note contained this clause after the 
promise to pay: 
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“With interest at .... percent..... from .... until 


paid.” 


Bank’s cashier, to whom note was 
transferred, filled in the blanks to read: 


** With interest at two percent. per month from date 
until paid.” 


The court’s decision was thus ex- 
pressed : 


1. Does such a note, with such blanks, there- 
by carry authority to the purchaser thereof to 
fill the blanks in the manner here shown, 
whereby the rate of interest is changed from 
the legal rate, viz., Io per cent. per annum, to 
24 per cent. perannum? We answer not. 

2. Isthe note vitiated and avoided by such 
change in its terms by the purchaser, without 
the knowledge or consent of the makers? We 
answer that it is, for thereby it ceases to be the 
promise they made, and the effect is the extin- 
guishment of the promise. 


@. Paris Nat. Bank v. Nickell, 34 Mo. 
App. 295. Interest blank, providing for 
‘*interest at the rate of per cent. 
from maturity,” was filled with ‘‘ten 
per cent,” Held to invalidate the note, 
and release a non-consenting maker. 
We quote the language of Judge Briccs 
in this case as a fair expression of the 
law. The transaction described was 
where one maker delivered the note to 
the other that he might have it dis- 
counted. 


The general rule is that when one delivers to 
another a note, containing blanks, to be used 
as security, the party delivering the note consti- 
tutes the other his agent, with authority to fill 
all blanks NECESSARY to make the note COMPLETE 
AND PERFECT AS A NOTE. The conduct of the 
surety or indorser in such a case implies a pur- 
pose or intention to become bound by a perfect 
and legal instrument, The filling of the blank 
for the date of the note by Moss (president of 
the discounting bank) by the consent of Chap- 
man (the accommodated maker) was right, be- 
cause a note cannot be said to be complete 
unless it bears a certain date. The same may 
be said in reference to the name of the payee, 
and defendant cannot complain that this blank 
was filled by inserting the National Bank of 
Paris, as payee. But we think that neither 
Moss nor Chapman had any implied right or 
authority to add the figures ‘‘ten,” thereby 
making the note by ils terms bear ten per cent. 
interest after maturity. The note as signed by 
defendant was a perfect note, so far as the in- 
terest clause was concerned, * * * and 
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Moss, by adding the figures ‘‘ ten” materially 
changed and increased defendant’s original 
liability. 

By this as well as the other cases 
cited, we see, the filling in of interest 
blanks does not come within the implied 
authority of the holder of an instrument 
with blanks unfilled. The instrument 
is perfect in itself, without it. We can 
find no decisions direct upon the ques- 
tion of authority to fill in blanks ina 
confession of judgment. But, judging 
from the interest-blank cases we have 
cited, the same considerations would 
govern. Atall events, it would be very 


_unwise and unsafe for a bank so to do, 


unless expressly authorized, or. the fill- 
ing up was plainly within the intention 
and agreement of the parties. 

In Burwell v. Orr, 84 Ill. 465, a prom- 
issory note contained a clause for con- 
fession of judgment with attorney’s fee 
of $3. This was altered after execution 
to $300, while in the payee’s hands, and 
the alteration was held to avoid the in- 
strument and to make it non-collectible 
even by a subsequent indorsee, in good 
faith, without notice. This case, it will 
be observed, was one of alteration of a 
filled blank by change of amount; which, 


bee x 





of course, is not identical with the filling 
in of a blank. But on the authority of 
the cases cited, we repeat, it would be 
highly injudicious, unless understood 
and agreed to, for a bank to fill in the 
confession of judgment of a fixed sum 
for attorney’s fee. 

We do not now consider whether the 
printed clause for confession of judg- 
ment, or the printed interest clause, 
with blanks unfilled, are surplusage and 
meaningless as they stand; or whether 
judgment could be entered thereon in 
the one case, or legal interest on the 
note collected thereunder, in the other. 
These are very interesting questions. 
In the case cited from Colorado, it will 
be observed, the filling in of the blank 
was held to change the rate of interest 
which the note carried from the regular, 
to a higher rate; implying, of course, 
that the blank interest clause in the 
note, although unfilled, made it never- 
theless carry interest at the regular rate. 
Whether an executed note ‘‘ with inter- 
est at per cent. from date,” carries 
legal interest, or zo interest, until ma- 
turity, is an interesting question which 
we will consider as a distinct proposition. 
in a subsequent number. 
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CURRENT NEWS AND TOPICS. 


Tue New York Chamber of Commerce, on 
March 3d, unanimously adopted a resolution 
declaring its steadfast adherenceto the principles 
of sound currency and that it regards ‘‘ all leg- 
islation by which the value of the dollar would 
be depreciated, as a menace to the credit of 
the government, and disloyalty to the best in- 
terests of the country.” 


* 
* * 


NELSON F, Evans, a director of the Spring 
Garden National Bank of Philadelphia, at the 
time of its failure was arrested on March 7th 
on a warrant charging him with the embezzle- 
ment of $60,000 from that institution, during 
his last three years’ connection with it. 


* 
* * 


BANK Nores ILLEGALLY SIGNED.—The cashier 
of the National Bank of Battle Creek, Mich.» 
has discovered that the $5 national bank notes, 
series of 1882, issued by the Mechanics’ Na- 
tional Bank of Providence, R. I., have the 
officers’ signature printed instead ot being writ- 
ten by hand in ink. The cashier has called the 
attention of Comptroller of Currency Lacey to 
the fact, who states that printed or stamped 
signatures area direct violation of the law. The 
Providence Bank has been ordered to call in all 
such issues and send them to Washington for 
destruction and reissue. 


* 
* * 


A CareruL BANK.—A most extraordinary 
guard takes up its quarters inside the Bank of 
England every evening at 7 o'clock all the year 
round, remaining there until 7 o’clock the next 
morning, It is an officer's guard, and consists 
of a drummer, two sergeants and thirty men, 
all well armed. Each nan receives a shilling 
from the bank authorities immediately upon his 
arrival, a sergeant’s share being two shillings, 
The officer is allowed a supper and two or three 
bottles of wine, and is permitted to invite a 





friend if he sees fit to do so.—FroM THE St, 
Louis REPUBLIC. 


ok 
* * 


AN apt illustration of the cheerless situation 
of the minority stockholder, respecting whom 
we hear much commiseration as well as sug- 
gestion of legislation for his increased protec- 
tion, is given by the following squib which 
appeared in London Money : 

Two small boys walking in the neighborhood 
of Tottenham Court road passed a tobacconist’s 
shop, when the smaller to the other remarked : 

‘*Say, Bill! I’ve got a ha'penny, and if you've 
got one too we'll have a penny smoke between 
us.” 

‘*Certainly,” replied Bill, and immediately 
produced his copper, Thereupon Tommy dis- 
appeared into the tobacconist’s shop, from which 
he issued a moment later with a penny ‘‘ Pick- 
wick” all aglow in his mouth. The boys walked 
side by side for a few minutes, when the larger 
boy exclaimed : 

‘*Say, Tommy, ain’t I going to have a puff? 
The weed is half mine.” 

‘*Oh, you shut up, Bill” was the reply. ‘‘ I'm 
chairman of thiscompany; you are only a share- 
holder. You can spit.” 


* 
* * 


THE Annual Convention of the American 
Bankers’ Association for 1892, will be held at 
San Francisco. Cal., on Wednesday and Thurs- 
day, September 7th and 8th next. This is pur- 
suant to selection of the Executive Council on 
March 2d. The place and time thus early fixed 
will enable bankers contemplating vacation 
trips to think of San Francisco in this connection 
if they choose to combine business with pleasure. 

The secretary of the association announces 
that the question of reduced cost of transporta- 
tion depends very much on the members, If a 
sufficient number will agree in advance to send 
delegates, it will be possible to get up a special 
train by which the rates of transportation can 
be considerably reduced. Efforts will be made 
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to have the rates so reduced that a large number 
of delegates will find it convenient to attend, 


* 
dee 


A FARMER'S VIEWS ON SILVER. 
TOTHE EpIToR OF THE EVENING Post: 


Sir:—I am a farmer and do not know much 
about politics, but I do see some serious flaws 
in the Bland bill. The aim of ‘‘ the friends of 
silver” isto raise the price of that metal by 
putting government credit behind it. Now, my 
county does not produce an ounce of silver, nor 
an ounce of anything valuable in the mineral 
line, and how is this county to be benefited by 
a law which raises the price of something we do 
not produce? If the price of silver is advanced 
artificially, will it not take more of our timber, 
more pigs, more corn, more calves to get it? 
Are dollars to be made more plentiful? How? 
I know of just one way to get dollars, and that 
is to find some man who has dollars and who 
wants something that he does not have more 
than he wants his dollars, and who will give me 
his dollars for something which I prize less 
than I do his dollars. In other words, I trade 
my labor, my pigs, my cotton, my cows for the 
dollars of some man who needs labor, pigs, 
cotton, or cows more than he needs dollars. 

Now, if twoemployers are after one laborer, 
as in Montana, wages are high ; if two laborers 
are after one ‘‘ boss,” as in some large cities of 
the East, wages are low. If two pigs are after 
one dollar, pigs are low; if,two dollars are 
after one pig, pigs are high, If dollars of 
whatever kind get so abundant that three or 
four of them get after one pig, pigs will go very 
high ; and if dollars reach the point where they 
are made by the million out of silver, and cop- 
per, and tin, and represent nothing but them- 
selves, pigs may be expected to hesitate before 
they will trade themselves off for something as 
common as leaves in October, and it will take a 
great many more “dollars” to get one pig than 
it would take if the pig had no question of their 
value. But these extra ‘‘dollars” will do the 
man who sells the pig no good, because the 
man who sells spools of thread and calico will 
want more of them for HIS goods. This hap- 
,e"s not decause the pigs and calico are worth 
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more, but because the ‘‘ dollars” are worth Jess. 
In conclusion, how is any man to be benefited 

by the raising of the price of something which 

he does not own? I respectfully urge that a far 

more popular measure will be the passage of a 

law making nine eggs a dozen. H. C. 
HoRsERIDGE Miss., March 5. 


BOOK NOTICES. 


AN interesting little volume entitled ‘‘ Money, 
Silver and Finance,” written by J. Howard 
Cowperthwaite, and published by Messrs. G. P. 
Putnam’s Sons, has just appeared. The author 
Starts with the statement that ‘‘sound finance 
demands a repeal of the (present silver) law, 
and can be satisfied with nothing else.” Then 
follows a strong argument for the subordination 
of silver to paper, and absolute monometalism. 
The question is viewed from various standpoints, 
and the teachings of financial history, particu- 
larly in this country, considerably drawn upon 
in arriving at conclusions. While perhaps but 
little new light is thrown upon the subject, the 
book contains a clear and compact statement of 
one side of the silver question, and would repay 
perusal. 


* 
* * 


THE Bank of Pullman, Washington, has 
sent us a little book it has issued entitled 
‘* Advice to Patrons; with the compliments of 
the Bank of Pullman.” It consists of a series 
of small talks, or probably more correctly speak- 
ing ‘‘writes” to patrons, making clear the 
various transactions in which bank and de- 
positor mutually engage, and showing that 
banking is nomystery. This idea is a good one 
for banks more generally to follow. It brings 
them into closer relations with the local com- 
munity in general, and makes clear to the public 
mind that banks are benefactors, not enemies, 
of the community. Such advice, also, has a 
salutary influence on depositors in teaching 
them to be more careful respecting all those 
transactions where want of care opens the door 
to fraud and loss. 





